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Summary

Intellectual property (IP) protection in international investment protection treaties is
nothing new - it can be found in the first modern treaty of such kind dating back to 1959.
However, arbitration disputes involving IP issues is a very recent and fancy trend. The first
case known to wider public comes from 2012. Since knowledge-based products, be they
innovative and contain patents or be they creative and contain copyrights, are the grounds
of every contemporary and successful company, they also build the fundament of national
economies. If more knowledge intensive products and services come to the market,
more issues related to this specific type of products arise. Of special relevance are those
disputes which are facilitated due to the internet created digital market, globalisation, and
international business expansion. Information products are difficult to protect because
of their non-material nature and possibility to be used by many persons at the same
time without decreasing such information “product’s” value. To protect such products,
one obtains rights to exclude others from exploitation of these creations. This is called
intellectual property right. As there are plenty of global companies with wide spectrum
of international transactions and investor-type of commercial activities involving also IP
embodied products or services, investment protection and IP protection converge. They
meet under investment protection treaties and thereby also under applicable arbitration
rules.

What are the IP principles relevant to investor and investment arbitration? How can
IP be admitted to be an investment and thus protected under the two-step test — firstly, by
the international investment treaties (whether bilateral or multilateral, only for purpose to
protect investment, or be they combined with economic aspects of inter-state cooperation)
and secondly, by the arbitration rules?

Generally, investment protection treaties allow to interpret IP as “an investment”.

It is also admitted that under ICSID Convention Art. 25 it would be possible to take IP
under its protection.

Atslégvardi: intelektualais ipaSums, arzemju tie$o investiciju aizsardziba
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Ievads

Intelektualais ipagums vél nesen neraisija Ipasas diskusijas starptautisko inves-
ticiju aizsardzibas konteksta. Agrak kompaniju vértiba un tirgus vara tika meéritas
tadu resursu veida ka produkcija, izejmaterials, darbaspéks un finansialie resursi.!
Turpretim 21. gadsimta, kad ipasa loma ir internetam, digitalizacijai, globalizacijai
un starptautisko darjjumu ekspansijai, Ipass statuss ir informacijas resursiem, ar
kuriem inter alia tiek saprasts ari intelektualais ipasums.

Ipasuma koncepts ir viens no vecakajiem civilizacijai zinamajiem tiesibu
konceptiem, kas ir loti labi izprasts attieciba uz fiziskiem (anglu val. - tangible)
objektiem.? IpaSumtiesibas attiecina ari uz intelektualo ipa§umu, uz “nematerialu”
objektu, tadéjadi aizsargajot inovacijas (patenti), radosa darba auglus (autortiesi-
bas), uznémuma reputaciju un atpazistamibu (precu zimes) utt. Intelektuala ipa-
$uma tiesibas ir negativas tiesibas — intelektuala Ipasuma ipasniekam ir (limitétas)
tiesibas izslégt citus no vinam piedero$a intelektuala ipasuma ekspluatacijas (anglu
val. — exclusionary right) jeb citiem vardiem - liegt citam personam izmantot savu
intelektualo ipasumu (lat. val. — ius prohibendi).> Aizsardzibas objekts intelektu-
alajam ipasumam ir “cilvéces intelekta produkti” (anglu val. — “the products of the
human intellect™), kuriem ir komerciala vértiba.’

Intelektuala ipasuma utilitara pamatojuma teorija atzist, ka bez intelektuala
ipasuma aizsardzibas ikviens varétu brivi izmantot citu inovativa un radosa darba
rezultatus, pasam vai pasai neieguldot taja finansialus lidzeklus un laiku (anglu
val. - freerider; vacu val. — Trittbrettfahrer).® Lidz ar to nevienam nebiutu intereses
un motivacijas riskét ieguldit un radit,” bet visi gaiditu, lidz konkurents bus atradis
risinajumu, un izmantotu to bez savu lidzeklu un laika ieguldiSanas. Ta rezultata
ekonomika nefunkcionétu adekvata limeni, jo inovacijas un rado$ums ir briva
tirgus dzingjspéks, un bez intelektuala ipasuma aizsardzibas nebatu motivacijas
ieguldit inovaciju radi$ana. Lai paglabtos no tirgus izgasanas (anglu val. — market
failure), intelektualajiem produktiem ar intelektuala ipasuma tiesibam tiek pie-
$kirta iznémuma daba (anglu val. — exclusionary rights), kuras mérkis ir, pirmkart,
radit tirgu inovacijam un rado$a darba augliem, otrkart, lidz ar $ada ipaSuma
asignésanu ta raditdjam motivét radit $adus produktus.® Motivacija rodas spéja uz
noteiktu periodu iegtt konkurences prieksrocibas (tiesibas liegt citiem ekspluatét
savu intelektualo ipasumu).

Pasaules vértigako uznémumu kapitala pamata ir intelektualais ipasums. Tacu,
jo vertigaks ir intelektualais ipasums, jo lielaks risks dazadas ta formas pastav -
sakot no intelektuala ipasuma tiesibu klasiskajiem parkapumiem, ka neautorizéta
pavairo$ana un viltosana, lidz intelektuala ipasuma ka starptautisko investiciju
tiesibu parkapumam valstis, kur investors ir radijis intelektualo ipagumu, tacu $is

Burton-Jones A. Knowledge Capitalism. Oxford, 1999, p. 3.
Merges R. P. et al. Intellectual Property in the New Technology Age. 6th ed. Wolters Kluwer, 2012, p. 1.
Kur A., Dreier T. European Intellectual Property Law. Edward Elgar, 2013, p. 2.
Bentley L., Sherman B. Intellectual Property Law. 4th ed. OUP, 2014, p. 1.
Cornish W. et al. Intellectual Property: Patents, Copyright, Trade marks and Allied Rights. 8th ed.
Sweet & Maxwell, 2013, p. 6.
¢ Torremans P. Intellectual Property Law. 8th ed. Oxford, 2016, p. 13.
7 Ruse-Khan H. G. Investment Law and Intellectual Property Rights. In: Bungenberg M. et al. (eds.).
Investment Law. C. H. Beck, Hart, Nomos, 2015, p. 1693.
8 Sk. ari: Hemel D. J., Ouellette L. L. Innovation Policy Pluralism. The Yale Law Journal, 2019, 28 (3).
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valsts apnemsanas to sargat nav pietiekami augsta limeni; vai ari kur tiesibu aiz-
sardziba atSkiras no investora majas valsts aizsardzibas standartiem.’

Lai ari intelektualais ipasums tiek aizsargats ar investiciju aizsardzibas noligu-
miem jau zinamu laiku,'® tomér tikai salidzino$i nesen starptautiskos arbitrazas
procesos ir skatitas pirmas publiski zinamas intelektuala ipasuma lietas.!!

Attiecibas starp starptautisko investiciju aizsardzibu un intelektualo ipasumu ir
sarezgitas. Seit satiekas gan nacionalie likumi, gan divpuséjie investiciju aizsardzi-
bas noligumi (turpmak - BIT) un daudzpuséjie brivas tirdzniecibas un ekonomis-
kas sadarbibas noligumi, gan specialas intelektuala ipasuma aizsardzibas starptau-
tiskas un regionalas konvencijas un Eiropas Savienibas tiesiskais reguléjums.

Intelektuala ipasuma tiesibu aizsardzibas funkcija ir aizsargat pret treSo per-
sonu tiesibu parkapumiem, kameér investiciju aizsardzibas ratio ir dot tiesibu ipas-
niekam-investoram iespéju rast kompensaciju par nelikumigiem valsts aktiem vai
bezdarbibu, kas attiecas uz ta investiciju.

Saja raksta diskutéts par to, vai intelektualais ipasums ir atzistams par inves-
ticiju saskana ar a) investiciju aizsardzibas noligumu; b) ICSID Konvenciju,'? ka
ari aplakoti intelektuala ipaSuma aizsardzibas principi, kas janem véra investiciju
arbitraza.

Raksts neietver jautajumus par materialtiesiskajiem aizsardzibas standartiem.

1. Principi, kas ietekmé intelektuala ipaSuma aizsardzibu

1.1. Teritorialitates princips

Lai ari intelektualajam Ipasumam ka starptautiski regulétam tiesibam ir vairak
neka 120 gadu sena pagatne, tas vél joprojam ir atkarigs no nacionalajiem tiesibu
aktiem un ar tiem raditam nacionalam, teritorialam tiesibam. Tas nozimé - lai
intelektualais ipasums bauditu aizsardzibu, tas ir jaregistré konkrétaja valsti
(izpémumi ir tas intelektuala ipasuma tiesibas, kam registracija nav nepiecie$ama,
pieméram, autortiesibas un (dazviet) plasi zinamas pre¢u zimes), un saskana ar
teritorialitates principu intelektuala ipasuma spéks ir ierobezots — tas ir spéka tas
nacionalas valsts teritorija, péc kuras likumiem!? tas attiecigi ir registréts.!"* Janem

©

Mortenson J. D. Intellectual property as transnational investment: some preliminary observations.

6:2 T.D.M. 1 (August 2009) 1.

10 Pirmaja musdienu divpuséja investiciju aizsardzibas noliguma, kas noslégts 1959. gada starp

Rietumvaciju un Pakistanu, ir atrodami noteikumi par intelektuala ipa§uma ka investicijas aizsar-

dzibu. Sk.: Treaty for the Promotion and Protection of Investments, Germany - Pakistan, Nov. 25, 1959,

457 U.N.T.S. 6575.

Pirma publiska intelektualo ipa§umu tiesi skaros$a arbitrazas lieta: ICSID case ARB/10/7, Philip Morris

v. Uruguay, 8 July 2016. Citas sekojosas lietas: ICSID Case UNCT/14/2 Eli Lilly and Company v. USA,

March 16, 2017 - pirma patentu aizsardzibas arbitrazas lieta un pirmais intelektuala ipasuma strids

NAFTA tvéruma; ICSID Case ARB/06/14, Shell Brands International AG and Shell Nicaragua S.A. v.

Republic of Nicaragua, March 12, 2007; Permanent Court of Arbitration, case 2012/12, Philip Morris

Asia Limited (Hong Kong) v. The Commonwealth of Australia, December 17, 2015.

12 JCSID Convention of October 14, 1966, Washington, D.C.: International Centre for Settlement of
Investment Disputes.

13 Nacionalie intelektualo ipa§umu reguléjosie likumi parasti nosaka aizsargajamo objektu, aizsardzibas
iegusanas kritérijus, aizsardzibas tvérumu, specialus ierobezojumus un iznpémumus aizsardzibai,
aizsardzibas ilgumu u. c. Sk.: Ruse-Khan H. G. 2015, p. 1693.

4 Kur A., Dreier T. 2013, p. 12.
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véra, ka konkréta intelektuala ipasuma registracijas priek$noteikumi dazadas val-
stits atskiras, tapat aizsardzibas termins var atskirties. Turklat registréjama inte-
lektuala ipaguma spéka esamiba ir atkariga ari no ikgadéjas spéka uzturésanas
maksas maksasanas, ka arl no ta iespéjamas spéka esamibas apstridésanas rezul-
tata (atcel$ana, ierobezo$ana). Intelektuala ipasuma registracijas atteiksana per se
nebus investiciju aizsardzibas noliguma parkapums.t®

Saskana ar teritorialitates principu intelektualais ipasums nav absolats un ir
ierobezots ne vien laika, bet ari telpa.

Teritorialitates principa implikacijas intelektuala ipaguma saistitu stridu risina-
$ana ir daudzpuséjas. Butiskakas ir paraléla importa jautajumi, jo ipasi farmacijas
patentu konteksta.

1.2. Tiesibu izsmel$anas princips
(Erschopfungsprinzip, exhaustion, first-sale)

Vél viens no intelektuala ipasuma tiesibu ierobezojosiem principiem ir tie-
sibu izsmelSanas princips. To attistijis vacu jurists Jozefs Kolers (Joseph Kohler,
1849-1919), kaut gan teju gandriz ap to pasu laiku ta pati doktrina tika attistita
ari ASV (anglu val. - first-sale). Sis princips mégina sapratigi un pienemami saba-
lanseét intelektuala ipasuma ipasnieka tiesibas un fiziska objekta, kura inkorporéts
intelektualais Ipasums, pircéja tiesibas. Ir janoskir fiziskais objekts, kura inkor-
porétas intelektuala ipaguma tiesibas, un attiecigais intelektualais ipasums. Sis
princips noteic, ka jebkurai personai, kas iegadajusies produktu ar taja inkorporéta
intelektuala ipaSuma Ipasnieka atlauju vai ipasniekiem pasam to laizot apgroziba,
ir tiesibas rikoties (patenti — talak pardot un lietot; autortiesibas - talaknodosana,
talakpardosana etc.) ar iegtto objektu péc pasas ieskatiem bez intelektuala ipa-
$uma ipagnieka atlaujas (ar noteiktiem iznémumiem).!6

2. Starptautisko investiciju un intelektuala ipaSuma aizsardziba

2.1. BIT un brivas tirdzniecibas un sadarbibas noligumi

BIT un inter alia brivas tirdzniecibas un sadarbibas noligumu (kopa saukti
“investiciju aizsardzibas noligumi”; turpmak - IAN) mérkis ir nodrosinat zinamu
investiciju aizsardzibas limeni un stabilu investiciju aizsardzibas mehanismu.
No vienas puses, to jéga slépjas arzemju tieSo investiciju plismas veicinasana uz
tam valstim, kas vélas piesaistit arzemju kapitalu, bet, no otras puses, tie garanté
investoriem, ka to investicijas netiks apdraudétas vai reala kaitéjuma gadijuma
tiem bis tiesibas uz objektivu aizsardzibu. Biezi vien valstis, kam nepieciesamas
arzemju investicijas, ne vienmeér bauda tiesisku un politisku stabilitati.!” AN ir

15 Mercurio B. Awakening the Sleeping Giant: Intellectual Property Rights in International Investment
Agreements. Journal of International Economic Law, 2012, 15 (3).

16 Sim principam tomér ir iznémumi, pieméram, autortiesibu objekta ieguvéjam nav tiesibu pavairot
autortiesibu aizsargato objektu utt. Sis princips ir nostiprinats ari daudzos tiesibu aktos, pieméram,
TRIPS noliguma 6. panta, UPCA 29. panta un 89/695/EEC: Agreement relating to Community patents,
15 December 1989, 32. panta.

17 Stepanov L. Eli Lilly and Beyond: The Role of International Intellectual Property Treaties in Establish-
ing Legitimate Expectations in Investor-State Dispute Settlement. MIPLC Studies, Band 33. Nomos,
2018.
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divi mérki - aizsargat investicijas ex post un veicinat investicijas, motivéjot inves-
toru ar aizsardzibu ex ante.'8

Lai ari IAN var atskirties péc uzbaves un tvéruma, to pirma sadala ir veltita
definicijam. Iesp&jams, butiskaka ir definicija, kas nosaka, ko saprot konkréta
IAN tvéruma ar “investiciju”. Si definicija nosaka to, kas tiek aizsargats ar kon-
kréto noligumu un tadéjadi ietilpst noliguma reguléjuma tvéruma. Intelektualais
ipaSums gandriz vienmer tie$i vai netiesi ir ietverts investicijas definicija, un tade-
jadi investori principa var izmantot IAN, lai aizsargatu to intelektuala Ipasuma
tiesibas. IAN ir iespéjamas ari loti plasas investiciju definicijas, nosakot, ka ar
noligumu tiek aizsargatas inter alia “nematerialas tiesibas” (anglu val. - intangible
rights), kuru tvéruma, iespéjams, ietilptu ari intelektualais ipasums, kas ir atzis-
tams par “nematerialu ipagumu”.®

Lai ieglitu aizsardzibu, ir nepieciesams, ne tikai lai konkréta investicija tiktu
atzita par aizsargatu ar IAN, bet ari lai stridam batu arbitrazas jurisdikcija,
kura ICSID Konvencijas gadijuma tiek vértéta, interpretéjot ICSID Konvencijas
25. panta noteikto investiciju definiciju.

Teorija un praksé ir izstradatas vairakas iespéjamas interpretacijas metodes.
Viszinamakas metodes ir tipisko Ipasibu pieeja, saukta ari par mainigajiem vai
subjektivajiem kritérijiem, un jurisdikcionala metode jeb fiksétais, jeb objektivais?®
kritérijs.

2.1.1. Visparéjie kritériji

Defingjot investicijas, japatur prata ari pamatkritériji, kas attiecas uz investiciju
aizsardzibu vienmér - investors bauda konkréta noliguma aizsardzibu tikai tad, ja
vins$ ir ligumslédzéjpuses pilsonis un ja investicija ir veikta ne savas pilsonibas, bet
gan otras ligumslédzéjpuses teritorija.

Ekonomikas zinatné ir noteikts, ka tie$as investicijas ietver naudas lidzeklu
transféru, ilgtermina projektus, regularu ienakumu mérki, personas, kas parnes
naudas lidzeklus, piedalisanos projekta vadisana un biznesa risku.?' Sie kritériji
at$kir arzemju tieSo investiciju no portfolio investicijas, kurai tritkst personiskas
vadibas elementa, un no standarta transakcijas, kuras mérkis ir tirdznieciba, ka ari
no istermina transakcijam.?? Nakamajas nodalas vertéti juridiskie kritériji.

2.1.2. Definicija investiciju aizsardzibas noligumos - ex ante

Investiciju aizsardzibas noligumos esosa investiciju definicija sniedz investo-
ram informaciju ex ante par tiem investiciju veidiem, kas aizsargati konkrétajas
ligumslédzéjvalstis.

18 Arati J. The Private Law Critique of International Investment Law. The American Journal of Interna-
tional Law, 2018, 113 (1), p. 7.

19 Sk., pieméram: NAFTA, 1139. pants “Investment means real estate or other property, tangible or in-
tangible, acquired in the expectation or used for the purpose of economic benefit or other business
purposes.”

20 Voon T. S. L. et al. Intellectual Property Rights in International Investment Agreements: Striving for
Coherence in National and International Law. In: Lim C. L., Mercurio B. (eds.). International Economic
Law after Global Crisis. Cambridge University Press, 2015, Chapter 6.

2l Dolzer R., Schreuer Ch. Principles of International Investment Law. 2nd ed. Oxford University Press,
2012, p. 60.

22 Tbid.
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Ir konstatéjamas tris tendences,? ka IAN tiek definéts intelektualais ipasums
ka investicija.

Pirma tendence ir sniegt uzskaitljumu - to kategoriju sarakstu, kuras ir kon-
kréta noliguma tvéruma, tiesi ieklaujot intelektualo Ipasumu un, iespéjams, ari
konkrétus ta veidus. Vacijas-Pakistanas BIT atsaucas uz ipaSuma tiesibam, paten-
tiem un tehniskam zinasanam:

“The term “investment” shall comprise capital brought into the territory of the
other Party for investment in various forms in the shape of assets such as foreign
exchange, goods, property rights, patents and technical knowledge. [..]"%*

Latvijas-Arménijas BIT sniedz konkrétu un detalizétu investicijas definiciju:

“The term “investment® means every kind of asset invested by investors of one
Contracting Party in accordance with the laws and regulations? of the other
Contracting Party in the territory of the latter, and in particularly, though not
exclusively, includes:

(-]

(d) intellectual property rights, including copyrights, trademarks, patents,
industrial designs and technical processes, know-how, trade secrets, trade names
and goodwill; [..]72¢

Intelektuala ipaduma veidu uzskaitijums automatiski nenozimé, ka to ieklau-
$ana uzskaitljuma kvalificé tos ka per se aizsargatu®” investiciju, jo iespéjama
investicija ir paklauta vértéjumam. Saja definicija batiska ir ari norade uz nacio-
nalo likumu. Relevantais nacionalais likums noteiks investicijas eksistenci?® un
tiesiskumu,? tac¢u ne IAN aizsardzibas tvérumu per se.

Otra tendence ir ieklaut atsauci uz intelektuala ipauma aizsardzibu, nenosau-
cot konkrétas kategorijas, ka, pieméram, Latvijas-Singaptras BIT:

“The term “investment® means every kind of asset permitted by each Con-
tracting Party in accordance with its laws and regulations, including, though not
exclusively, any:

(-]

(d) intellectual property rights and goodwill; [..]”3°

Saja definicija ir redzama ari papildu kvalificéjosa prasiba, kas noteic, ka inves-
ticijai ir jabut ligumslédzéjpuses atlautai (anglu val. - permitted).

Tresa tendence ir dot visparéju atsauci uz “nematerialu aktivu” (anglu val. -
“intangible assets”) aizsardzibu, kuru tveéruma tipiski ietilpst intelektualais
ipasums.

23 Literatara minéts ari tads definicijas veids, kura nav ne atsauces uz intelektualo ipasumu, ne intangible
assets, bet gan tikai uz “ipa§umu” (property). Ta ka autore $ada veida definiciju pétjjuma ietvaros nav
spéjusi atrast, ta nav sikak analizéta.

24 Pakistan and Federal Republic of Germany, Treaty for the Promotion and Protection of Investments
(with Protocol and exchange of notes). Signed at Bonn, on 25 November 1959. Art. 8. Uzsvars pie-
vienots.

25 Uzsvars pievienots.

26 Agreement between the government of the Republic of Latvia and the Government of the Republic of
Armenia for the promotion and reciprocal protection of investments. Art. 1.

27 Uzsvars pievienots.

28 Dolzer R., Schreuer Ch. 2012, p. 64.

2 ICSID, Salini et al. v. Morocco, Decision on Jurisdiction, 23 July 2003, ICSID Case ARB/00/4, 42 I.L.M.
609 (2003) para 46.

30 Agreement between the government of the Republic of Singapore and the government of Latvia on the
promotion and protection of investment, Art. 1. Uzsvars pievienots.
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Viedoklis atskiras gadijumos, kad noliguma investiciju definicija ieklauj tadu
intelektuala ipasuma aizsardzibas kategoriju, kada ligumslédzéjpusé valstl netiek
aizsargata (pieméram, ne visas valstls ir geografisko izcelsmju norazu vai augu
s$kirnu aizsardziba) vai attieciba uz konkrétu apjomu, kada tiek aizsargats konkre-
tais intelektualais ipasums ar konkréto BIT. Viens no tiem noteic, ka investiciju
aizsardzibas noligums nevar aizsargat tadas tiesibas, kadas konkréta valsts neat-
zist.*! Ka piemérs $adai situacijai ir minams lietas “NeCana Corp pret Ekvadoru”
arguments: lai varétu atzit investiciju ekspropriaciju par notikusu, kad ir iesaistitas
tiesibas, kas atskiras no fiziska Ipasuma atsavinasanas, ir nepiecieSams, ka aiz-
skartas tiesibas vispirms eksisté saskana ar likumu, kas tas rada, Sai gadijuma - ar
Ekvadoras likumu.*

Tai pasa laika lieta “Saipem SpA pret Bangladesu” tribunals ir lémis gluzi pre-
téji, nosakot, ka iepriek§ minéta pieeja novedis pie dazadas interpretacijas un tadeé-
jadi pie atskiriga aizsardzibas apjoma viena BIT ietvaros, kas batu atkarigs tikai
un vienigi no ta, kura valsti investicija ir veikta. Sada situacija biitu pretruna BIT
jégai, jo BIT tvérums nedrikst bit atskirigs ta ligumslédzéjpusém.® Si interpreta-
cija tiek kritizéta, jo katrai valstij ir sava regulatoriska briviba attieciba uz nacio-
nalo reguléjumu, turklat intelektuala ipasuma tiesibas ir saistitas ar valsts indus-
trialo politiku®* un pat TRIPS noligums® dod dalibvalstim zinamu ricibas brivibu
attieciba uz ta noteikto aizsardzibas standartu iestradasanu nacionalajas tiesibas.

2.2. ICSID Konvencija: jurisdikcionala un tipisko ipasibu pieeja - post factum

Nemot véra, ka TAN visbiezak sastopamais stridus risinasanas forums ir Starp-
tautiskais Investiciju stridu risinasanas centrs (International Centre for Settlement
of Investment Disputes; turpmak — ICSID), Seit tiks analizéta intelektuala ipasuma
ka investicijas aizsardziba ar ICSID Konvenciju.* Si definicija ir ipasi nozimiga,
jo divi visvairak apstridétie jurisdikcijas pamati ir vieno$anas par stridu skati-
$anu arbitraza spéka esamiba un tiedi investicijas koncepts®” ICSID Konvencijas
25. panta tvéruma. 25.(1) pants nosaka jurisdikcijas atzisanas pamatu:

“The jurisdiction of the Centre shall extend to any legal dispute arising directly
out of an investment,’® between a Contracting State (or any constituent subdi-
vision or agency of a Contracting State designated to the Centre by that State) and
a national of another Contracting State, which the parties to the dispute consent in
writing to submit to the Centre [..].”

31 Voon T. S. L. et al. 2015, Chapter 6.
32 Ibid. ar atsauci uz: EnCana Corporation v. Republic of Ecuador (Award). London Court of Internatio-
nal Arbitration, Case No. UN3481, February 3, 2006, [184].

3 Ibid. ar atsauci uz: Saipem SpA v. The People’s Republic of Bangladesh (Decision on Jurisdiction).
ICSID Arbitral Tribunal, Case ARB/05/07, March 21, 2007.
Intelektualajam Ipasumam ir ari batiska ietekme uz sabiedribas veselibu (medicinas pieejamiba),
izglitibu un pétniecibu, partikas produktu dro$ibu un klimata izmainam. Sk. ari: Ruse-Khan H. G.
2015, p. 1693.
The TRIPS Agreement (Annex 1C of the Marrakesh Agreement Establishing the World Trade Organi-
zation, signed in Marrakesh) Morocco on 15 April 1994.
Convention on the Settlement of Investment Disputes between States and Nationals of Other States,
October 14, 1966.
Sk. arl: Gaillard E. Identify or Define? Reflections on the Evolution of the Concept of Investment in
ICSID Practice. In: Binder Ch. et al. (eds.). International Investment Law for the 21st Century. Oxford
University Press, 2009, p. 403.
38 Uzsvars pievienots.
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Ir pausts, ka ICSID Konvencijas investicijas koncepts ir interpretéjams auto-
nomi no IAN investicijas koncepta. Pat ja investora aktivitates batu IAN tvéruma,
tas automatiski nenozimé, ka tas kvalificésies ka investicija ari saskana ar ICSID
Konvenciju. Ta¢u daudzas ICSID lietas signalizé par pretéju izpratni.’* Pieméram,
Henings Ruse-Kans (Henning Ruse-Khan) noliedz autonomu interpretaciju, pama-
tojot ar to, ka IAN nerada (intelektuala) ipasuma tiesibas, bet gan aizsarga tas tikai
tada mera, kada tas ir aizsargatas ar nacionalajam tiesibam.*’

Savukart viedoklis par autonomu interpretaciju ir balstits uz starptautisko tie-
sibu prioritati par nacionalajam tiesibam.

Konvencija nav sniegta definicija jédzienam “investicija”. 1965. gada izpilddi-
rektoru zinojuma, uz kuru biezi atsaukusies tribunali, ir teikts, ka nav bijusi mégi-
najumi definét jédzienu “investicijas” un ka tas atstats pusu vieno$anas zina, kadus
stridus tas vélas skatit ICSID tribunala.*! Tomeér, ka redzams no travaux prépara-
toires, diskusijas par “investicijas” tvérumu ir bijusas. ICSID Konvencijas mérkis ir
veicinat starptautiskas privatas investicijas un nevis aizsargat arzemju ipasumu ka
tadu.*?

Interpretéjot “investicijas” saskana ar ICSID Konvenciju gan péc jurisdikcio-
nalas pieejas, gan tipisko ipasibu pieejas, izmanto kritérijus, kas formuléti Salini*?
lieta: 1) kapitala ieguldijums; 2) noteikts ilgums;** 3) iepémumu regularitate un
pelna; 4) riska uznemsanas; 5) batiskas saistibas; 6) nozimigums uznemosas valsts
attistibai.

Salini testa saskatama ekonomisko kritériju ietekme. Nemot véra jurisdikcio-
nalo pieeju, iepriek$ minétie pieci kritériji ir paklauti stingrai interpretacijai, un,
lai konstatétu investiciju, ir jabut izpilditiem visiem kritérijiem.*°

Atskiribas starp jurisdikcionalo un tipisko ipasibu pieeju ir tadas, ka jurisdik-
cionalaja pieeja visiem Salini lieta definétajiem kritérijiem ir jabat akurati izpildi-
tiem, savukart tipisko ipasibu pieeja vérté investicijas ari IAN konteksta, turklat
tas ietvaros Salini kritériji nav obligati saistosi — tie tiek izmantoti ka vadlinijas,
kas arbitriem palidz definét jédzienu.

Tipisko ipasibu pieeja vienam kritérijam drikst tikt dota lielaka nozime, ka
ari viena kritérija nepilnibas spéj kompensét cita kritérija atbalsts un holistiska

¥ Sk.: Ruse-Khan H. G. 2015, p. 1697. Plasaku diskusiju sk.: Klopschinski S. Der Schutz geistigen Eigen-
tums durch volkerrechtliche Investitionsvertrage. Carl Haymanns Verlag, 2011, S. 167-169.

40 Tbid.

41 “27. No attempt was made to define the term “investment” given the essential requirement of consent
by the parties, and the mechanism through which Contracting States can make known in advance,
if they so desire, the classes of disputes which they would or would not consider submitting to the
Centre (Article 25 (4)).” Sk.: Report of the Executive Directors on the Convention on the Settlement of
Investment Disputes between States and Nationals of other States, 18 March 1965, 1 ICSID Reports 23
(1993) at 27.

“[..] nevertheless, clear that the purpose of this Convention is to encourage international private invest-
ment and not to protect foreign property as such [..]”. History of the ICSID Convention, Vol II-2, p. 652.
ICSID, Salini et al. v. Morocco, Decision on Jurisdiction, 23 July 2003, ICSID Case ARB/00/4, 42 I.L.M.
609 (2003).

Sis tika papildinats ar konkrétu laika posmu — ne mazaku par 2 gadiem. Ibid., 54. (No literatira
aprakstita, ka 2-5 gadi tika apsveérti ka tipisks periods vidéja termina investicijam. Sk.: Schreuer Ch. H.
ICSID Review. Foreign Investment Law Journal, 1 October 1996, Vol. 11, Issue 2).

45 Vanhonnaeker L. Intellectual Property Rights as Foreign Direct Investments: From Collision to Col-

laboration. Edward Elgar, 2015, p. 26.
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interpretacija, nemot véra gan faktisko situaciju, gan TAN.%® Talu tas nebut neno-
zImé, ka tipisko Ipasibu pieeja pielauj kada kritérija pilnigu neizpildi.#”

Kritérijs “nozimigums uznemo$as valsts attistibai” ir interpretéts ipasi
neviennozimigi. Ka “nozimigums uznemosas valsts attistibai” ir interpretéts ari
nozimigums ekonomiskajai‘® attistibai. Kameér vieni vérté $o kritériju holistiski
un ir papildinajusi to ar “butisks nozimigums”,* citi kritizé ta nozimi ka patsta-
vigam indikatoram. Ir ari lietas, kur $is kritérijs tiek noraidits, nosakot, ka tas
jau ir netiesi ieklauts citos Salini testa kritérijos,”! bet, pieméram, lieta “Alpha pret
Ukrainu” tika noteikts, ka $is nekada gadijuma nevar bat investicijas definicijas
elements.>

Ta ka ICSID neseko stare decisis doktrinai, neviena no pieejam nav obligata, un
neviena no tam nebauda ari biezaku piemérosanu praksé. Salini tests ir biezi kri-
tizéts praksé, pauzot gan to, ka ICSID Konvencija §im testam nav rodams pamats
un ka péc travaux ir redzams - definicija ar nodomu ir atstata plasa un atvérta.>
Tapat ari ticis pausts, ka Salini kritériji sasaurina apstakl]us, kuros tiek dota iespéja
izmantot ICSID, un rada risku kroplot institatu ka tadu.>

ICSID Konvencijas travaux runa par labu pusu autonomijai ka noteico$ajam
faktoram, lidz ar to nav attaisnojama interpretacija, kas parsniedz konvencija vai
TAN noteikto.>> Arl Emanuels Gaijars (Emanuel Gaillard) ir paudis, ka tad, kad
arbitrazas jurisdikcija balstas uz IAN, ka tas misdienas visbiezak ir, tiesi IAN
definés, ko investiciju uznemosa valsts un investora valsts bija nodomajusas ieklaut
koncepta “investicija”.>

Secinajumi

1. Teju visi investiciju aizsardzibas noligumi ietver to investiciju definicijas inte-
lektualo Ipasumu ka vienu no aizsargajamo investiciju veidiem.
2. Investiciju aizsardzibas noligumos ir sastopamas tris veidu “investicijas” defi-
- « o= - v » . .
nicijas: 1) atsauce uz “nematerialo ipaumu” (intangible property); 2) atsauce uz

46 Vanhonnaeker L. 2015, p. 26.

47 Malaysian Historical Salvors, SDN, BHD v. the Government of Malaysia, ICSID Case ARB/05/10.
May 17, 2007.
Uzsvars pievienots.
49 Sk., pieméram: Ceskoslovenska Obchodni Banka, A. S. v. The Slovak Republic, ICSID Case ARB/97/4.
December 29, 2004; Malaysian Historical Salvors, SDN, BHD v. the Government of Malaysia, ICSID
Case ARB/05/10. May 17,2007, 113-124, kur §is kritérijs ir visaptverosi vértéts un papildinats ar prasibu
péc nozimiguma valsts ekonomiskajai attistibai.
Phoenix Action, Ltd v. the Czech Republic, ICSID Case ARB/06/5. April 15, 2009, 85. punkts. Seit
pausts, ka $a kritérija eksistence ir pienémums, jo ir inherenta investicijam.
Consortium Groupement L.E.S.I. - DIPENTA v. République algérienne démocratique et populaire,
ICSID Case ARB/03/08, January 10, 2005.
Alpha Projektholding GmbH v. Ukraine, ICSID Case ARB/07/16, November 8, 2010, para 312.
Biwater Gauff (Tanzania) Ltd. v. United Republic of Tanzania, ICSID Case ARB/05/22, Julz, 24, 2008,
paras 312, 313.
Malaysian Historical Salvors, SDN, BHD v. the Government of Malaysia, ICSID Case ARB/05/10,
May 17, 2007, paras 62, 73.
Dolzer R., Schreuer Ch. 2012, p. 74.
Gaillard E. 2009, p. 403. Sads viedoklis pausts ari ICSID lieta: CMS Gas Transmission Company v. The
Republic of Argentina, ICSID Case ARB/01/8, September 25, 2007, para 71: “Article 25 of the ICSID
Convention did not attempt to define “investment”. Instead this task was left largely to the terms of
bilateral investment treaties or other instruments on which jurisdiction is based.”

S}

4

3

5

S

5

5!

D)

5.

bt

5

b

5!

a

5

o

314 SATVERSME NOSTIPRINATO VERTIBU AIZSARDZIBA:
DAZADU TIESIBU NOZARU PERSPEKTIVA



“intelektualo ipasumu” un ilustrativs uzskaitijums (nav izsmeloss, iespéjams,
ieklaujot ari tadus nematerialus “labumus”, kas nav klasisks intelektualais ipa-
$ums, pieméram, tehniskas zinasanas, goodwill); 3) atsauce uz “intelektualo
ipasumu” un detalizéts uzskaitijjums.

3. ICSID Konvencijas 25. pants nosaka arbitrazas jurisdikciju, atsaucoties uz
investiciju stridiem, ta¢u nesniedzot pasas investicijas definiciju. Lai noteiktu
arbitrazas jurisdikciju, investiciju definicija tiek interpretéta, izmantojot Salini
testa noteiktos kritérijus gan ar jurisdikcionalo, gan tipisko Ipasibu pieeju.

4. Lai identificétu intelektuala ipauma aizsardzibu IAN un ICSID Konvencijas
25. panta izpratné, ir nepiecie$ams veikt visaptvero$u un pragmatisku liguma
interpretaciju, ka ari izvértét faktiskos apstaklus, nemot véra ari nacionalo val-
stu politiskas pamatnostadnes attieciba uz intelektuala ipa§uma aizsardzibu.
IAN un ICSID Konvencijas definicijas savstarpéji neparklajas, tacu investicijai
ir jaatbilst abam definicijam. Noteico$ais faktors ir ligumslédzéjpusu nodoms.
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