European Integration and
Baltic Sea Region:

Diversity and Perspectives

The University of Latvia Press



UDK 33(474)(063)
EU 600

This publication presentsa collection of research papers in conjunction with the international conference “European
Integration and Baltic Sea Region: Diversity and Perspectives”, 26-27 September 2011 at the University of Latvia, Riga.
The conference is hosted by the Doctoral School for European Integration and Baltic Sea Region Studies, recently
established at the university. The publication is a conference volume — Volume I in an anticipated series of
publications featuring research papers by doctoral students issued in two-year intervals.
EIBSRS 0 CENTRE FOR EUROPEAN

ke e gmong ! AMND TRANSITION STUDIES
The publication is part-financed by European Regional Development Fund, project
2010/0202/2DP/2.1.1.2.0/10/APIA/VIAA/013 and European Social Fund, project
Nr.2009/0138/1DP/1.1.2.1.2/09/IPIA/VIAA/004.

| [ ] >
-.ERAF E.. ESF R N LATVIJAS
* * o ~ ~
EIROPAS REGIONALAS EIROPAS SOCIALAIS _ - - e S NI\V]: RS‘I\’I:A\T]L
ATTISTIBAS FONDS FONDS IEGULDIJUMS TAVA NAKOTNE ANNO 1919

EIROPAS SAVIENIBA
Editor in chief Tatjana Muravska
Editors Roman Petrov, Biruta Sloka and Janis Vaivads

Editorial Board

Chairperson, Vice-Rector for Research Indrikis Muiznieks, University of Latvia
Vice-Chairperson, Prof. Dr. Tatjana Muravska, University of Latvia

Prof. Dr. Jean David Avenel, University of Paris XII, France

Prof. Dr. Giorgio Dominese Tor, Vergata University, Rome, Italy

Prof. Dr. Elena Dubra, University of Latvia

Prof. Dr. Lassi Heininen, Chair Northern Research Forum, Finland

Prof. Dr. Manfred J. Holler, Hamburg University, Germany

Asoc. Prof. Roswitha M. King, Norway

Prof. Dr. Kestutis Kri§¢itinas, Institute of Europe, Kaunas, Lithuania

Prof. Dr. Zaiga Krigjane, University of Latvia

Dr. Artiirs Kucs, University of Latvia

Prof. Dr. Friedrich Lehmann, Hochschule Bremen/University of Applied Sciences, Germany
Asoc. Prof. Dr. Ruta Muktupavela, Culture Academy of Latvia

Prof. Dr. Sanita Osipova, University of Latvia

Prof. Dr. Roman Petrov, Kyiv-Mohyla Academy, President of ECSA Ukraine, Ukraine
Prof. Dr. Gunnar Prause, Hochschule Wismar, Germany

Prof. Dr. Juris Rozenvalds, University of Latvia

Prof. Arild Sather, Agder University, Norway

Prof. Dr. Christoph Schewe, Germany

Prof. Dr. Biruta Sloka, University of Latvia

Dr. Janis Vaivads, University of Latvia

All contributions have been double-blind peer reviewed.

Layout and cover design Andra Liepina and Denize Ponomarjova
Proof reader Denize Ponomarjova and Julia Slanina

© European Regional Development Fund, 2011

© European Social Fund, 2011

© University of Latvia, 2011

© Centre for European and Transition Studies at the University of Latvia, 2011

© Doctoral School for European Integration and Baltic Sea Region Studies at the University of Latvia, 2011

ISBN 978-9984-45-398-9



TABLE OF CONTENTS

Acknowledgement ........cciuiuiiiiiiicc e 7
PLEFACE ottt 9
PART I. GLOBALISATION AND THE FUTURE OF THE STATE .......ccccoceeveininnnne 11
Elina Apsite Will they Return? Latvian Immigrants in the United Kingdom ...........c.c........ 11

llze Buligina Modern Approaches to the Public Administration
of Technological Research — On Reflexive Ethical Governance .......cccooeveveueiieinenniciencncnae. 25

Elzbieta Czarny, Katarzyna Sledziewska Baltic Countries in the EU and
in the Euro Area Under the Economic CriSis .......ccoeveiniriririiiiiiiciiniiccecccneeeeenees 37

Simona Dorina Political Responsibility and its Connection
with the Countersignature INSLEULE ......cceeuruiueuiureririccicicicieee e es 51

Gunta Pastore Europeanization of Foreign Policy of the New Member States:

The €ase Of LatVia .ueccviiiuiiieiiiiicieceeieceeeee ettt et eae e saeesaeesateesaeeteesaeeeseesnseenneanseens 59

Alexander Pfannkuche Boom and Bust in the Baltic States:
What Happened to These Economies and What Should be Done Now? ........ccccccvevviinnnnnee 70

PART II. LEGAL AND HISTORICAL ASPECTS OF EUROPEAN INTEGRATION ... 79

Marta Abula Provisional Measures in International Commercial Arbitration
in the European Union CONTEXT .....c.ceeueiriririnieieiereeitnineseieseseeste s seseesssesesseseseseseses 79

Diana Apse The Development of Trends in Understanding and Applying

the Subsidiary Sources 0f Law .......ccovueirierininieinieiinineiniecenieenteieesieseeereeesereseeseesaeneneenes 90
Olga Beinarovica Common Trends in Cohabitation Law within the European Union ....... 100
Edmunds Broks Shared Responsibility in the Context of EU Integration ........cccccccevvevunnnnee. 109

Edvins Danovskis Horizontal Effect of Basic Human Rights in Private Law
as a Common Trend of European INtegration ........ccccoeeivveverieueuceinininineeieeeciesseeeeenenenes 118

Simona Innus-Pavelskopa The Nature and Understanding of the Institute
of Adoption in the Latvian SSR ..c.ccoiiiiniiiiiinieiiiiineecneceeerece et 131

Irena Kucina s the European Union Regulation on the Civil Aspects
of International Child Abduction Efficient? .........ccccccoiiiiiiiniiiiicccee e 140

Rada Matjusina Judicial Independence and Impartiality as the Legal Value
and its Genesis i EUIOPE ...cuiiriririiiiiiicieiiiirineeccttt ettt 147

Paulius Miliauskas The Restructuring Procedure in the Republic of Lithuania and
its Legal IMPIICAtIONS .....c.cueuiuiuiiiiiiiiciciciiiiirecee e 155



4

Janis Neimanis The Role of a Judge in European Integration ..........cccccoevcieivininiiiciccncinnnne

Irena Nesterova The Role of the Defense Counsel in Ensuring the Rights
not to Confess Guilt in Latvian Criminal Procedure .........cocoevievuieviivieiieiieeeeeeeeeereeseeenns

Vita Nemenova Legal Regulation of Cession in Latvia — the Directions for
the Development of National Law ......c.cccccciiviviriiieeiinininineieccteee e

Andrius Puksas Competition Law Boundaries on Research and
Development (R&D) AGIEEMENTS .....vvvvviuiiriririeieieiiiciiirisieee et

Lauris Rasnacs Prohibition of Unfair Competition in Latvia and the Harmonization
of Unfair Competition Regulations within the European Union .........cccccccevvviviiiiiinnnnne.

Daiga Rezevska Legal Methods in Latvias Legal Arrangement and European Integration ...
Dace Sulmane The Principle of Effectiveness —the Guarantee of Rule of Law in Europe? ...

Viadimirs Terehovics, Elita Nimande Peculiarities of Criminalistics in
the Field of State Anti-criminal POLITICS .....ccvvievvieivieirieirieeiecie ettt erneens

Evija Vinkalna Development Tendencies of Understanding Causal Relationships
in Criminal Law .....ooiiiiiiiii s

Inese Volkova Legal Aspects of Neighbouring Rights .......c.cccccoevvninieeeiiinnnnneeccceene,

PART IIT EU INTERNAL MARKET AND SOCIAL DIMENSION ......ccccccccvvinininnnnns

Laine Fogh Knudsen A Classification of Consumer ADR Schemes —
A Way Towards a Better Understanding of the Concept of ADR Schemes ..........cccoeueeeeeee

Aija Lulle Internal Dynamics of Recent Migration: the Case Study
Of Latvians in GUEINSEY ...cccvveuerieuirinieiinietiieteiertetet sttt ettt b ettt et b e ebe e aeb e ebenes

Ksenija Ijevleva Mortgage Market Development: Current Trends and Challenges —............
Larisa Naumova Public Procurements as a European Integration Indicator ...........ccce.e.e.
Romans Putans Youth Policy in National Strategic Planning in Baltic States ........cooueueueeee.

Sergejs Stacenko, llze Gude EU Citizen Initiative and Experience
of Social Partners in Latvia ......cceueueeiinininiiiiicieiciieeeeecee e

Sotiris Theodoropoulos Regulatory Competition of the EU’s Single Market:
Underlying Theory and EvVIdence .........cooccecieiiirnininicciceeennecceeeeee e

PART IV TRANSPORT, TELECOMMUNICATIONS,
ENVIRONMENT AND ENERGY ....cccoiiiniiiiiiiiiiiiiicicee s

Tim-Ake Pentz Maritime Governance in the Baltic Sea —
a European Sea between Co-operation and Conflict ........cccvueeveriecenecnneccneininccneceneenes

Daria Gritsenko Baltic Ports: Strategic Interaction for Clean Shipping ........cccccoevvvieccunes

Laura Kersule The Motivation Factors of Creativeness to Employees
in the Telecommunication Industry of Latvia ....c.cccceeeviviriiiereciiinninneeccccnereeeeeveeeeenes



Olga Ritenberga, Laimdota Kalnina Development of Aerobiological Monitoring

0 LAVIA oviiiicic s 390
Ilze Pruse The European Union Emissions Trading System’s Impact

on Baltic COmMPAnies .........ccouiuiiriiiiiiiiiiiciicc et 397
PART V. MACRO REGIONS, TERRITORIAL AND SPATIAL DEVELOPMENT ........ 411

Janis Aprans Implementation of Operational Programmes of 2007-2013:
Progress, Evaluations and Lessons for the Future ..........ccocoviiiiiininiiii, 411

Liga Baltina, Tatjana Muravska Regional Development Policy in Latvia:

Ahead or Behind the EU Cohesion PoLiCy? ......cccoveveveueuiininineriiieieieicieninseerevecieeeeseenenene 422
Santa Beneza, Janis Balodis The Lifestyle and Socioeconomical Situation

of the Zvarde Former Military Area: an Example of Sustainable Development  ................... 433
Girts Burgmanis Adolescents within Urban Public Space: the Case of Riga, Latvia ............. 444
Rudolfs Cimdins, Peteris Skinkis Monitoring as a Tool for Collaborative

Planning in the Riga REZION ..ccoviviiieiiiiiiiiriincieicccitreeeecee et 460
Arturs Gaveika Tendencies and Topicality of Implementation

of Schengen Borders Code ProviSions ........cceeeueveueueininininieieierccitnseeiereveeeeeseseenenenenenes 470
Nico Groenendijk Clubs within Clubs: The Council of the Baltic Sea States (CBSS) and the
Benelux as Macro-regions within the EU ......ccocoiiiiiininniniiiicccccees 478

Floreta Kertusha European Union Regional Policy and the Reduction of the Regional
Economic and Social Disparities between Friuli-Venezia Giulia and Puglia ..........ccccccceeueee. 488

Margarita Miklasa, Maija Usca Local Communication Patterns of

the Community: the Case of Post-Soviet Suburban Neighbourhoods near Riga ................... 501
Guntis Solks The Changes of Urban Structures in Former Working-Class

Neighborhoods in Riga ......cceueueueiiininiiiiicciiricccre e 514
PART VI RESEARCH, INNOVATION AND COMPETITIVENESS .........cccccccvvninnee. 523

Silvija Bruna, Zaneta Ilmete, Marija Simonova New Approaches to Human Capital
Development in Public Administration in Latvia .....cccccceeeeivernieieiereiinnnineeeeceeneseeenenen 523

Abksel Kirch, Viadimir Mezentsev, Mikhail Rodin The Human Recourses
in Baltic Sea Macro-region: Facts, Trends and Potential Risks to Fulfilling
the ‘Strategy 20207 TALGELS ...cueueiiririiiiieieiiiiiii et 533

Tatjana Kulikova Peculiarities of Trade Enterprise Management by Use of Quality
Management APpProach ........coccociiiiinininiiiiii s 544

Daiva Labanauskaite Strengthening a Country’s Touristic Attractiveness
on the Global Tourism Market .........ccccoiiiiiiiiiiiiiccc e 554

Anete Vitola Science, Technology and Innovation Policy Governance
in the Baltic Sea ReGION .....c.cciiiniiiiiiiiieiiiiiiniccec e 565



6

Zane Zeibote European Integration and Co-operation for Competitiveness
in the Baltic Sea Region ........cccviviiiiiiiiiiiiiiiniiicc e

PART VII CULTURE, ARTS AND EDUCATION ......cccccviiiniiiniiiiniiiiciicciceees

Inta Buka Structural Changes and Mobility of Foreign Students in Higher Educational
Institutions of the Baltic COUNLIIES ...c.veveverieirieriririeiriniiiniei ettt

Sigita Burvyte Realisation of Personal Adaptation Potential in Childhood ..........cccccceueeee.
Kestutis Ralys Spiritual Education and the Church in Lithuania .....cccccocvvvnecccincnnne.

Stephen M. Garrert Multiculturalism and Being Human: Human Identity,
the Wholly Other, and European Integration ..........ccceccvvivivieieieucininninenieieecieseeeeenenenes

Baiba Tjarve The Impact of Supranational Institutions on Cultural Policy
of the Baltic States during the Transition Period .........cccccceiivinininiiiiiiiiiiiccccen



ACKNOWLEDGEMENT

The collection of papers European Integration and Baltic Sea Region: Diversity and
Perspectives is the product of a collective effort. In addition to the contributing authors
we gratefully acknowledge support from the European Regional Development Fund
and Social Fund, the University of Latvia and its academic and administrative staff.

We are particularly grateful to the Council of the Doctoral School for European
Integration and Baltic Sea Region Studies. Without their support publication of this
collection of research papers would not have been possible.

On the organizational side, we thank Jinis Aprins, Romans Putins, and Daivis
Plotnieks. Our special gratitude goes to Viktorija Stadnika for essential organizational
work. We are greatly indebted to Andra Liepina and Denize Ponomarjova for formatting
the text and Julia Slanina for English editing.

September 2011 Editorial Board






PREFACE

This publication is issued in conjunction with the first international conference
organised by the Doctoral School for European Integration and Baltic Sea Region
Studies at the University of Latvia on 26-27 September 2011.

The theme of the publication and conference “European Integration and Baltic
Sea Region: Diversity and Perspectives” relates to global and regional interaction of
political, economic, social and other dimensions in these processes. During the past
years qualitative changes in regional integration including, for example, development
of macro regions in the EU have taken place. As the world is becoming ever more
integrated - mutual ties between regional, national and international communities are
strengthening. This calls for development of a solid platform for advanced studies that
offer added value within and across disciplines of social sciences and humanities.

The Doctoral School is an institution launched to support young scholars during
their research training, to provide a space for the exchange of ideas and to prepare for
the job market. As the name of the doctoral school suggests special attention is paid to
integration of the Baltic States into the EU, regional cooperation and socio-economic
development in the Baltic Sea area. Implementation of the School’s programme is
decidedly inter- and multidisciplinary. The School is integrated into the various
research structures at the University of Latvia, and cooperates with other education-
and research establishments in the country, in the EU and non-EU countries.

This first volume issued by the Doctoral School is a collection of papers that is
representative of the research themes pursued by young as well as experienced scholars
connected directly with the School.

Contributing scholars to this volume share their research findings from the
perspectives of different disciplines, such as economics, management science, law,
political science, sociology, regional sciences and humanities. Inter- and muldi-
disciplinarily are the distinguishing features of this volume as they map out the
ongoing, complex and interrelated processes of legal, cultural and socio-economic
integration in Europe and the Baltic Sea Region.

This volume together with the conference presents a platform for further research
and implementation of suggested recommendations both contained in the papers and
arising from the discussions at the conference.

The editors gratefully acknowledge the support of the European Regional
Development Fund and Social Fund, as well as support from the Doctoral School
and University of Latvia.

The organisation of this international and interdisciplinary conference was made
possible through generous support by the Centre for European and Transition Studies
and Jean Monnet Centre of Excellence at the University of Latvia, The Hochschule
Wismar, University of Applied Sciences: Technology, Business and Design, Nordic
Council of Ministers’ Office in Latvia, and Baltisch-Deutsches Hochschulkontor.

Editors






Part I

GLOBALISATION AND THE
FUTURE OF THE STATE

Elina Apsite'

WILL THEY RETURN? LATVIAN IMMIGRANTS
IN THE UNITED KINGDOM

Abstract

There was a number of Latvians - mostly labour migrants, who emigrated just after
the EU enlargement in 2004. Consequently some migrants returned during the
years of the economic boom in Latvia, however, emigration from Latvia increased
again since 2008, when the global economic downturn discouraged many potential
return migrants.

In this paper, results are based on an analysis of Latvian emigrants to the UK. Using
a popular website, data was collected from a comprehensive web-based survey. This
methodology provides insight to emigrant characteristics and return plans.

Overall, the findings indicate that large proportions of respondents both male
and female are more likely to stay in the UK. However, analysis distinguishes a
proportion of persons who would be in favour of return. Also the context of the
current economic conditions in Latvia dictates both uncertainty and unemployment
thus creating a risk of an on-going “myth of return” for the ones who are abroad.

Keywords: Latvia, emigration, return migration, the United Kingdom

Introduction

In recent years permanent stays abroad have converged several times. Similar
to other countries, Latvia remains under pressure of population loss as’" continued

1
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emigration of many young and highly-skilled people is worrisome. As a solution
only improved domestic conditions can reduce pressures to emigrate and increase
incentives to return home’ (Zetter, 1999). However, it is crucial to find investigate
who is abroad as well as what is the target group for return incentives.

‘Myth of return’ (King, 2000) is mostly used when talking about refugees and
argues that ‘emigrants in exile have limited access to the material and symbolic
representation of the past, which then is reconstructed and preserved in a mythical
form and becomes the basis for subsequent strategies of adjustment and transition
(Zetter, 1999). Return can also be understood both as ‘an aspiration fuelled by the
memory of and emotional attachment to the distant homeland and as the reason
pushing many individual migrants to engage in transnational practices, thus
consolidating transnational social fields (Sinatti, 2011).

It is argued (Pinger, 2007) that ‘migration is most beneficial if is temporary,
i.e. if migrants leave their country with the intention to return some day for good’.
Furthermore, ‘temporary migrants try to transfer as much consumption as possible to
the time after their returns, while permanent migrants are more induced to save and
spend their money in the foreign country’ (Pinger, 2007).

In the context of Latvia, where initial emigration motives are often related to
economic reasons, the initial plan to earn for a specific goal and fulfil one’s initial
plans can often remain unfulfilled leaving space for only potential return migrants,
as ‘some returnees appear as actors of change’ (Cassarino, 2004).The myth of return
as the myth of ‘home’ or the myth of return home include contrasting aspirations of
‘belief” in return and ‘hope’ of return (Zetter, 1999) to their homeland however one’s
aspirations cannot always be realised in real life. The ‘myth of return’ (King, 2000) or
the hope to return one day can be maintained for a long period of time without any
practical action because ‘immigrant relationships, identities and belonging are seen to
operate in the borderless world’ (O’Connor, 2010) where return for the individual is
not essential.

For Latvians access to European labour markets before 2004 was limited. The
enlargement of the European Union in 2004 initiated the flow of mostly labour
migrants to the UK. Despite the fact that Sweden also did not restrict their labour
market to the new member states, the UK and Ireland experienced the highest
inflow of Eastern European migrants.® Almost 70% of the immigrants from the new
accession EU10? countries which joined the EU at the same time as Latvia in 2004
have been absorbed by the UK and Ireland since 2003’ (Kahanec et al, 2009); most
of them Poles.

After a couple of years in the EU, Latvia experienced years of economic
boom between 2006 and 2007 and as a result, a number of emigrants returned to
Latvia. However, the situation worsened again, and since 2008 the global economic
downturn has discouraged many potential return migrants. Moreover, since then the
emigration numbers according to the UK registers from Latvia have even increased.

2

Cyprus, Malta, Estonia, Latvia, Lithuania, Poland, Hungary, Czech Republic, Slovakia, and
Slovenia were the 10 countries that joined the EU on May 1, 2004.
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However, Latvia is one of ‘the former Soviet Union countries where official statistical
data registering outflow of people are typically scarce and often misleading’ (Danzer,
2009). Thus statistics are obtained from the destination country. According to NINo
registrations there are around 81 thousand immigrants from Latvia that entered the
UK in period between 2002 - 2010. Among those, around 41 thousand male and
40 thousand female immigrants with Latvian origin, but with no trace about returns
as ‘destination countries, for their part, are traditionally more concerned about
monitoring entries than about monitoring departures, making them poorly equipped
to provide accurate numbers of migrants living in the country at any particular time’
(Thomas-Hope, 1999).

For the purpose of this discussion, this article will address the differences
between male and female Latvian emigrants to the UK. It will consider their motives
and reasons for initial emigration, importance and involvement in migrant’s social
networks and aspects of experiences they value as important. It will also examine the
differences between migrants who left Latvia just after the enlargement and migrants
who emigrated after 2008 showing who are more likely to remain in the UK and who
return to their country of origin.

This paper is structured in the following way: Section two summarizes the
theoretical discussion on return migration. Section three describes the data used
in this research and the methods of analysis. Section four discusses the results and
Section five concludes and gives space for discussion on the matter.

Theoretical points

Return migration is defined by the International Organization of Migration
(IOM) as ‘the process of a person returning to his/her country of origin or habitual
residence’. Some immigrants plan to return, while others do not. ‘For various reasons,
some of them return to their country of origin and especially the highly-skilled can
stimulate or support knowledge-based economic development’(Klagge and Klein-
Hitpaf3, 2010). ‘Some individuals who emigrate will return to apply their acquired
skills in the home’ (Dustmann et al, 1999) country. Because the benefits of return
migration are most if migrants are ‘abroad for a short period of time, send back
remittances, and return with new skills and links to industrial countries that lead to
increased trade and investment(Martin et al, 2006).

In the literature Cassarino (2004)has written about return migration as a
‘subprocess of international migration has been subject to various approaches that
offer contrasting sets of propositions’. It has been viewed through the neoclassical
economics, the new economics of labour migration, structuralism, transnationalism
and social network theory.

The neoclassic approach by (Todaro, 1969)is based on ‘the notion of wage
differentials between receiving and sending areas, as well as on the migrant’s
expectations for the higher earnings in the host country’ and further elaborated by
(Cassarino, 2004; BorodakandTichit, 2009) ‘migrant returns if he fails to maximize his
expected earnings abroad or if he is forced to return back. He is seen as an individual
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who maximizes not only his earnings but also the duration of their stay abroad to
achieve permanent settlement and family reunification. People in this position often
do not come back as long as the differential of expected wage between the origin
and foreign country is positive; return migration is constrained or is indicative of
the migration plan failure’. Conversely the new economic of labour migration views
return migration (Cassarino, 2004)’as the logical outcome of a “calculated strategy”,
defined at the level of the migrant’s household, and resulting from the successful
achievement of goals and targets’. This approach to return migration goes (Stark et al,
1997) ‘beyond a response to negative wage differentials’.

Literature discussing this matter relates to assumption that ‘migrants have a
stronger preference for consumption at home than abroad (Klagge and Klein-Hitpaf3,
2010). Dustmann et al. (2006) found that return migration may be optimal if the
host country currency has a higher purchasing power in the home country, and if
there are higher returns in the home economy on human capital, acquired in the host
country.

Further social network theory is elaborated as ‘Eastern European migrants strongly
rely on the migrant’s social networks (White and Ryan, 2008). Social network theory
(Cassarino, 2004) views ‘returnees as being the bearers of tangible and intangible
resources or actors who gathers the resources needed to secure and prepare for the
return to the homeland by mobilizing resources stemming from the commonality
of interests available at the level of social and economic cross — border networks and
they maintain strong linkages with their former place of settlement’.

Network theory (Church et al, 2002) ‘articulates importance of network
membership as networks are selectively organized’, it requires a voluntary act from
the actor himself as well as the consent of other members and the formation and
maintenance of networks require long-standing interpersonal relationships, as well as
the regular exchange of mutually valuable items between actors (Cassarino, 2004).

Although it is now far easier than it used to be for people to move from one
place to another, and for migrants to keep in contact with family and friends spread
across several countries (Haour — Knipe and Davis, 2008) ‘migration patterns are
increasingly circular, with people moving back and forth between countries of
origin, transit and destination, returning home, and then frequently migrating on
again’. Taylor (1999) has argued that social bonds and the feeling of being part of
one (transnational) community also explain why migrants tend to remit substantial
amounts of money to non-migrants—whereas neo-classical, individual-centred
approaches towards migration leave no room for remittances. “Transnational networks
not only facilitate migration but also encourage and enable return’ (Burrell, 2009).
Remittances are money or goods that are transmitted to households back home by
people working away from their communities of origin (Maphosa, 2007).

According to Pinger (2009) there are three reasons migrant return plans make a
crucial difference for the migrant sending country, rendering them an important issue
of investigation:

* Both savings and remittances repatriated to the home country are likely to be
higher if the migrant plans to return some day and continues to entertain strong
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emotional linkages with his family. This is intuitive, because returnees at least

partly benefit from their remittances after return, such that remittances can be

considered a special form of savings. Also, remittances of temporary migrants are
often higher, because the nuclear family stays in the home country.

* Only if a migrant returns, the respective sending country can benefit from the
skills and experience acquired abroad;

* Migrant’s decision to leave home and family for a journey to the unknown
reveals that migrants are open to new experiences, prone to take risks and willing
to alter their economic situation.

Moreover, King (2000) revels that ‘return migration is usually driven by a
complex mixture of economic, social, family and political factors’. First involving push
factors in the country in which the migrant is living, such as economic downturn or
unemployment, or pull factors from the region of origin, such as economic development
and higher wages. In the adverse order these were events occurring in Latvia. Even
though some migrants returned to Latvia during the economic boom years between
2006 — 2007 economic recession initiating in year 2008 pushed many previous return
migrants and non-migrants from their origin in order to find employment and in
addition to everyday costs cover the monthly mortgage payments.

Secondly, social motives like (King, 2000) ‘racism or xenophobia, or difficulties
integrating in the destination country’ are not crucial for return decision for Latvians
in the UK. For them pull factors like homesickness, or the prospect of enhanced
status when one has returned, for example, through being able to launch a business
venture, build a new house, or contribute to the community attract more returnees.

Thirdly, (King, 2000) ‘family or life cycle factors such as finding a spouse,
having one’s children educated ‘at home’ and in one’s native language, or retiring’
are important aspects for Latvian migrants however empirical evidence suggests that
household strategy often benefit to emigration and reunification rather than return.

Finally, (King, 2000) ‘political pushes may range from limitations initiated by the
host country. However ‘political pull factors are policies to encourage and facilitate
return on the part of the home country, such as tax benefits, social assistance, and
housing grants’ are extremely important to introduce in Latvia in order to be able to
attract some returnees. These respectively are the most often mentioned lacking pull
factors for potential returnees.

Data and Method of analysis

The findings discussed in this paper are based on an analysis of data from the
web-based survey collected in March 2010 via popular social networking website in
Latvia. Original data set consists of responses from 1000 Latvians who at the time
of survey were living in the UK. However further in the analysis responses from
228 male and 587 female respondents are used as those meets the criteria for the
analysis. Respondents are from 16 to 63 years old. Gender inequality in the sample
is described by the female activity as Internet users and often their time capacity to
participate in such surveys.
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Survey with 19 questions was posted to all Latvians who according to their IP?
addresses were located in the UK. Further sample stratification was not performed
as there is no additional information known about the persons. First question of
the survey was a selection question which excluded those who were only visiting in
the UK. And further various questions revealed socio-demographic characteristics,
emigration motives, reasons, social network activities, and experience valuation.

Particular websites were chosen as data sources as they contain approximately 2.6
million registered website users who mostly are Latvians based in Latvia and abroad.
It is currently the largest social networking website in Latvia. Websites play important
part in everyday life of Internet users in Latvia and is frequently used as a tool of
communication instead of e-mail* transnationally. Despite some limitations this web-
based survey is comprehensive data set which allows following wide range of matters
related to the emigration from Latvia.

The analysis developed in this paper focuses mainly on the different patterns
of male and female migrant potential return strategies mostly exploring their initial
emigration motives, involvement in migrants social networks and experience
valuations gained abroad.

Two models of binary logistic regression were created as the data analysis method
- one for male and the other for female respondents. The analysis of the data was
performed in the SPSS software and further Backward method allowed to select
most suitable variables to construct the best model for the predictions. The following
variables were included in the initial data set: age, education, and employment status
however those did not proved to be statistically significant. Yet, set of statistically
significant variables alter for Table 1 and Table 2. But main groups of those for both
male and female were: reasons for emigration with sub groups need for financial
resources, mortgage payments in Latvia and unemployment before emigration,
social networks more precisely presence of family and non-family members abroad
and particularly children, parents and partners, entertaining and business activities
with other co-ethnics, and experiences in the UK like valuation of independent
life, family creation, important contacts. Additionally two variables that were
statistically significant only for male respondents: year of emigration period prior the
crisis between 2004 -2007 and since the crisis between 2008 - 2010, and motives
(economic, family reunification, students and adventure seekers). Reference groups
for Table 1 and Table 2 are market Ref. and for the majority variables were chosen to
indicate positive answer of the question.

Who will stay and who return

Both regression analyses for male and female migrants show differences for
their likelihood of return. There are three main categories of variables with different
subgroups that are statistically significant and common for both male and female

Internet ProtocolAddress

4 Social networking website: http://www.draugiem.lv
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respondents - reasons for emigration from Latvia in the first place, social networks
maintained while living in the UK and valuation of the experiences they have gained
while abroad. Additionally for males also length of stay, main motives are statistically
significant.

Opverall, describing female return decision is not age, education, employment
status, length of stay abroad or initial motive related (see Table 1).

Table 1. Female (n=587) probability to return from the UK to Latvia: results from Binary Logistic

regression
B Sig. Exp(B)

Migration reasons

Unemployment in Latvia No ,680 ,002 1,974

before emigration Yes (ref)

Social networks

Together with children No -,534 ,010 ,586
Yes (ref)

Together with parents No -,765 ,019 ,465
Yes (ref)

Experiences in the UK

Independent life Not important -1,918 ,000 ,147
Very important (ref)

Family creation Not important -1,085 ,000 ,338
Very important (ref)

Constant 1,336 ,001 3,802

-Log likelihood 639,753

Chi-square 166,338

Cox&Snell R Square 247

Nagelkerke R Square .330

Opverall percentage 73,6

*** p<0.01; **p<0.05

One of the findings regarding emigration reasons for female respondents
is that those who in Latvia before emigration were unemployed in comparison to
the employed persons are more likely to stay in the UK. This reflects the economic
conditions in Latvia, level of uncertainty, often emotions as anger and blame that
accompany the decision to stay abroad. However, as found by several studies migration
is often an ineflicient strategy for avoiding unemployment in the first place as only
those® people having skills that are required on the labour market can make use of
migration’ (Lundholm, 2007). Thereafter even those emigrants from Latvia who have
certain qualifications and education often in the UK are employed as ‘low-skilled and
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low-paid labour’ (Paruts, 2011). This is a majority of all Latvian migrants in the UK.
In contrast those female who in Latvia were employed and had some level of security
are more prone to come back. This result might indicate that the decision to return is
mostly related to economic factors which are different in the study on Lebanese return
migrants where ‘emotional factors seem to have dominated the emigrants’ decision to
return in most of the cases’ (Stamm, 2006). Such reasons as mortgage payments and
pure need for finance were not statistically significant for women in the migration
decision making process.

The second most important aspect of positive return migration for females is
informal social networks in the UK and more precisely according to the model female
migrants who in the UK are with children or parents are more likely to return in
comparison to those who are without children and parents. Surprisingly, persons with
often complete families are more likely to return. These results are contradictive with
the finding on Lebanese migrants where their ‘social network compositions show
a tendency of orientation to their host country, as their embeddedness into a host
country based social network deepened with the birth of children abroad’ (Stamm,
2006). But it agrees with the finding on Irish immigrants in Australia found by
(O’ Connor, 2010) ‘physical absence during family events and crisis was found to
be particularly important for women who felt homesick’. Common time with other
non-family members or business activities does not contribute to the model for female
respondents. Thus female networks usually are more family based and smaller than
for male.

Results regarding important experiences in the UK female respondents who
in the UK enjoyed experience of independent life in comparison to those who did
not think that this experience was important are more likely to return. Independent
life in this context is financial freedom and possibility to afford purchasing things
that were not accessible before as well as often emotional freedom after break-up or
unwanted relationships in the origin. This experience shows statistically significant for
both male and female.

Female migrants however as mentioned before are not involved as much as males
in the non-family social networks and do not value importance of contacts which
most often are employment and business related.

Females who valued experience of family creation abroad as very important
are more willing to return to Latvia. But here the fact of co-ethnic marriages and
intermarriages might bring additional discussion on return plans. However women
who did not manage or did not need to create a family abroad are more likely to
stay in the UK. Those mostly are single women who are in the life cycle before family
creation thus are not interested in returning before family creation as they might see
more opportunities in this field in the UK.

Furthermore analysis of male respondents showed similarities as well as important
distinctions related to the Latvian context. Even though the sample for male migrants
is smaller there are list of variables that showed statistically significant differences
from female migrants.
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Table 2. Male (n=228) probability to return from the UK to Latvia: results from Binary Logistic

regression
B Sig. Exp(B)

Emigration year
2004 -2007 1,355 ,001 3,878
2008 — 2010(ref)

Migration reasons

Need for financial resources No ,736 ,046 2,088
Yes (ref)

Mortgage payments No -,908 ,041 ,403
Yes (ref)

Emigration motives
Economic ,019
Family -,636 ,180 ,529
Students, adventure ,528 ,329 1,695
seekers (ref)

Social networks

Together with non-family No ,864 ,016 2,372

members
Yes (ref)

Living together with other No 727 ,037 2,069

Latvians Yes (ref)

Business with other Latvians No -1,559 ,058 ,210
Yes (ref)

Spending time with other No 1,208 ,002 3,346

Latvians Yes (ref)

Experiences in the UK

Important contacts Not important -1,003 ,011 ,367
Very important (ref)

Independent life Not important -2,017 ,000 ,133
Very important (ref)

Constant 1,075 ,259 2,931

-Log likelihood 230,636

Chi-square 85,159

Cox&Snell R Square 312

Nagelkerke R Square 416

Opverall percentage 76,8

***p<0.01; **p<0.05
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Similar to the results for female migrants also for male migrants- age, education
and employment status is not with statistical significance in the model.

Regarding reasons, males, however were noticeably more concerned about the
financial aspects and they emigrated because of financial obligations and need to
earn more and pay for the mortgage payments in homeland. Unlike women who
had unemployment in Latvia as a key reason for initial migration decision male
respondents are more likely to return if they have monthly mortgage payments
in Latvia comparing to those who do not have monthly payments. It significantly
increases the likelihood of return as it has been found by Massey and Espinosa (1997)
‘migrants who owned land in the origin were much more likely to go home than
those who did not’. Possibly not pure unemployment was the actual reason, but salary
decrease starting with the economic downturn and even low-skilled labour work in
picking and packing factory or construction in the UK offered decent salary. Male
emigrants who would be more likely to return are male who initially had urgent need
for finance and bank loans in comparison to those who did not have ecither.

Importance of migrant social networks for male respondents is even higher than
for female although model does not show distinction of family members as statistically
significant. But male migrants who emigrated as part of family reunification strategy
are less likely to return in comparison to students and labour migrants. Not being
together with friends and acquaintances increases likelihood of return in comparison
to those who have many other persons they know around. Also if the person is not
living or spending time together with others co-ethnics decreases the likelihood of
staying abroad if compared with migrants who live and spend their leisure time
together with other Latvians often in the same dwelling. However persons with
established businesses in the UK are more prone to return and possibly invest in
their homeland in the same line with (Gruzevskis, 2004) who argues that ‘return-
migrants bring back new labour and management culture as well as earned income,
thus, increasing household expenditure and savings' and (Thaut, 2009) ‘enhancing
economic growth’.

Regarding the experiences migrants value the most the same as for female migrant
for those who found experience of independent life not important are less likely to
return in comparison to those who thought that it was important for them. And
secondly different from the female group those male migrants who value new contacts
established abroad are more prone to return as they might possibly be connected with
business activities. In addition one of the experiences male migrants do not recognise
as important is family creation abroad. This means that male migrants often have
families back at home following several scenarios— family reunification abroad, return
or common experience of ‘broken’ and separated families.

One of the most important findings which turned out be significant only for
male migrants is that the context of Latvia and the time scale emigration decision was
made.Those who moved to the UK between years 2004 — 2007 are more likely to
return to Latvia than the ones who moved under crisis circumstances between years
2008 — 2010. It means that latter migrants consider economic and social conditions
in Latvia not welcoming and they do not link their future lives with their origin, but
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concentrate on settling in the host country and possibly are not considering return
migration.

Conclusions

This paper set out to analyse the possible outcomes for potential Latvian return
migrants from the UK considering different aspects of male and female emigrant
lives. The point of departure for this analysis was the assumption that contextual
changes in Latvia set different conditions thus encouraging or limiting possibilities
of return and maintaining myth of return home alive. As argued in the research on
Lithuanian migrants by (Gruzevski, 2004) ‘emigration cannot and should not be
stopped. Rather, efforts must be targeted at managing the process through policies
that ultimately curb the emigration rate and encourage return-migration’. Even more
to make people stay in the country of origin (Straubhaar, 1992) has said ‘people
should feel confident at home and see a perspective, participate in political and social
activities and in the economic growth. Otherwise the migration propensity increases’.
Because the process of return migration in most cases is a (Stamm, 2006) ‘long-term
and well planned undertaking, but some emigrants return spontaneously and without
any previous return considerations’.

The same as for Latvian migrants also ‘return-migration rate for Lithuanians is
difficult to estimate’ (Thaut, 2009). According to the empirical evidence of Latvians
in the UK less than half of respondents are planning to return. However a study on
EU10 immigrants in the UK just after accession and before the economic downturn
tentatively asserts that a “significant proportion’ of immigrants only stay in the UK
for a few months before they return home’(Portesand French, 2005).

Also another research by (Gruzevskis, 2004) on tendencies of Lithuanians prior
to EU accession comments that, ‘Lithuanian emigrants do not usually work in the
host country for long periods, most stay for only one year or less’. It has also been
found that ‘the return migrants are invariably men. Consequently, it was the women
who relinquished their careers and thereby their economic independence to remain
with her children in the new country for the ‘good of the family” (Waters, 2010).
Women who abroad have enjoyed experience of independent life and created a family
are more willing to return to Latvia opposite women who did not manage or did not
need to create a family. Furthermore male group do not recognise family creation
abroad important meaning that male migrants often have families back home and
initial emigration motives was economic.

For example, it has been found that Irish migrants in Australia (Ong, 1999)
that ‘limiting aspirations of return migration is observed with retention of carrier,
financial, and lifestyle achievements being contingent on remaining in place in the
host country, duration of residence and duration of absence from origin mitigate
the likelihood of permanent return’. In the case of Latvia, this is only partially true
because it seems that the ones who are financially stable with families and have been
abroad for more than three years are more prone to come back unlike those who
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emigrated to the UK along with the economic downturn and most often with the
financial obligations and unemployment in Latvia.

Furthermore one of the crucial points describing the return plans is length of
time spent in the UK. Contrary to other findings for example in case of Mexican-
US migration authors Massey and Espinosa (1997) found that ‘the probability of a
migrant returning to Mexico dropped over time’. As well as results on Lithuanian
migrants described by (Thaut, 2009) where findings indicates that ‘the longer they
stay abroad, the more likely Lithuanian emigrants are to establish roots in the host-
country’. This however is opposite to results found for male migrants who moved to
the UK between years 2004 — 2007 who are more likely to return to Latvia that the
ones who moved under crisis circumstances between years 2008 — 2010. It means
that economic and social conditions are not welcoming for later emigrants and they
do not link their future lives with their origin, but concentrate on settling in the host
country.

According to the empirical evidence less than half of respondents are planning to
return. And as argued by (Gruzevskis, 2004) ‘motives of return migrations, as well as
the factors which explain variation in migration durations is important for designing
optimal migration policies’ which is topical subject for Latvia due to population
decline and ageing. Possibility and conditions that would attract return migrants to
Latvia is crucial as main proportion of emigrants is young part of population aged
20 — 30 years old.

Although the case of Latvian migrants shows some common knowledge about
return strategies there are some significant differences among genders as well as other
case studies.

There are noticeable differences between return plans for male and female
emigrants which indicate that large proportions of the Latvian population that are
currently living in the UK are more likely to stay in the UK. Analysis also distinguishes
proportion of persons who would be in favour of return. However in context of
economic conditions, uncertainty and unemployment in the country of origin there
is a high possibility for on-going “myth of return”.

Return migration or lack of recent return migration to Latvia as well as possible
policy and countries’ strategy improvement regarding the topic is intense and this
study reveals several important messages for both male and female emigrants that can
serve as a substantial material for the further discussion.
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MODERN APPROACHES TO THE PUBLIC
ADMINISTRATION OF TECHNOLOGICAL
RESEARCH - ON REFLEXIVE ETHICAL
GOVERNANCE

Abstract

The paper addresses the approaches and tasks for public administrations in

relation to modern technological developments. Due to the high degree of risk

and uncertainty of technological developments and their potentially adverse effect
on human lives, ethics is becoming an increasingly important aspect of good
governance. Based on actual research within the framework of the European
Union 7" Framework Project “The Ethical Governance of Technologies”, the paper
presents implications and conclusions regarding governance arrangements in EU
(EP7) public research management. By presenting the results of textual analysis

(legal and policy documents, reports and other documents), and the outcomes of

empirical data analysis (such as interviews with EU officials), the paper attempts to
link the conceived EU approach on ethics in public administration of technological
research with its implementation in practice.

Keywords: public administration, ethics in technological research, risks and
uncertainties, reflexive governance, learning

Introduction

The scientific and technological progress of the 21% century offers new
opportunities for enhancing various aspects of living and social interaction, especially
in relation to innovative applications of information and communication technologies
(ICT). At the same time, this raises new questions for public administrations
regarding ethics, and these ethical issues in technical research and development are
often hard to identify and deal with. This has been proved by various cases in recent
history regarding the public administration of research, for example, the research on

1

MA, Maastricht University, NL. Society for Continuing Education, ilze.buligina@gmail.com



26 European Integration and Baltic Sea Region: Diversity and Perspectives

genetically modified organisms (GMO)?, where the resulting controversies and ethical
issues had a broad resonance in society.

Such fields of study and application as the ICT (e.g. neuroelectronics), nuclear
research, nanotechnology already have and in future will have an impact on society, as
has been pointed out, for example, by the European Group of Ethics in Science and
New Technologies (EGE)® in its report Citizens Rights and New Technologies: “ICT
is increasingly pervasive, transforming people’s lifestyles, identities, and choices on
many levels,” (p. 7).

Consequently, the ethical challenges accompanying this research can no
longer be attributed to the research community only, but have to be addressed
with the ethical interests of the whole of the society in mind. For public research
administrations and management, therefore, there is an immediate task, comprising
the creation and implementation of new and effective mechanisms to address these
new ecthical challenges, given the unprecedented and potentially adverse impact the
new technological developments can have on peoples’ lives. As has been pointed out
in the Report of the Expert Group “Global Governance of Science:* “The loss of
deference to expertise reinforces the need to construct new models of governance for
a more skeptical age.” Consequently, this paper attempts to highlight the ways that
ethics can become part of good governance in public research administration and
management.

According to Goujon and Dedeurwaerdere, the GMO case showed that the nature of simple

risk assessment and the use of the precautionary principle was insufficient to understand the
actual impact the that the GMOs would have on the European society. The way the GMOs were
imposed on the society and the reaction it caused was not predicted by any scientific analysis
(Goujon and Dedeurwaerdere, 2009).

The European Group of Ethics in Science and New Technologies is an independent, pluralist
and multidisciplinary body which advises the European Commission on ethical aspects of science
and new technologies in connection with the preparation and implementation of Community
legislation or policies (http://europa.eu.int/comm/european_group_ethics/index_en.htm),
observed 12.05.2011

Report of the Expert Group on Global Governance of Science to the Science, Economy and
Society Directorate, directorate-General for Research, European Commission “Global Governance
of Science”, European Commission, 2009.

Furthermore, the Report indicates: “Finding ways to involve the public and other stakeholders
across a spectrum of activities — including the assessment and management of risks, uncertainties,
ethics and the funding of research — is key to the construction of successful governance.
Connections with the public should no longer be viewed as exercises in better communications
from a privileged elite. Policy makers increasingly recognize that deliberation is a cornerstone

of good governance. What global deliberative governance might look like nevertheless remains
unclear” (p. 27).
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Research context and research methods

The present research was carried out within the framework of the European Union
7% Framework (FP7) Project EGAIS (The Ethical Governance of Technologies”)®.
The theoretical framework used within the EGAIS project was based on the theory
of governance developed by the Louvainist school’, in connection with its theory on
the action of a norm®. At the same time, it should be noted that, given the limited
scope of this paper, our aim is not to present details of the research findings within
the EGAIS project, but instead to deal with some broader implications regarding
governance arrangements in EU (FP7) public research management, which will form
the basis of our conclusions.

¢ The research within the EU EGAIS project was carried out under the supervision of Professor

Philippe Goujon, research director at University of Namur, Belgium. For EGAIS project see
http://www.egais-project.eu/

The Louvanist school is linked to the Catholic University of Louvain, it is currently a well
known and recognised school of governance. The theoretical approach of our research was based
on the large amount of work done by Lenoble and Maesschalck in the Centre de Philosophie

du Droit (CPDR) at the University of Louvain. According to Lenoble and Maesschalck, “every
norm aims to institute a way of life that is judged to be rationally more acceptable” (Lenoble and

Maesschalck, 2003, pp.91-93).

The term “action of a norm” is being used according to Lenoble and Maesschalck, specifically
referring to their work “Toward a theory of governance: Action of norms, Kluwer Law
International, 2003. The reason for this choice was determined by the used theoretical approaches
within the EGAIS project, and was also directly linked to the specific features of our research
problem. We were interested in the construction of an ethical norm and in the conditions of the
application of an ethical norm, and the Louvainist school has developed a theory on the action of
a norm. This allowed us to adjust the concepts of the Louvainist school to our own research needs
(in the development of the theoretical framework), since our research problem was exactly to
address the conditions for a reflexivity which can have a real impact.

In other schools and theoretical approaches that we identified, the primary concern was with the
identification (not construction) of an ethical norm, and the conditions for ethical reflexivity
were generally pre-supposed. In current more traditional approaches, expertise tends to be the
indisputable source of normativity, and the existing and potential problems are often confined to
the expert perspectives only. The ethical theoretical approach to be used is traditionally chosen

by experts involved in the decision making process, and the (cognitive) framing is determined

by their specific field of expertise. If reduced in such a way, the issue of ethical acceptability

is transformed to the mere social acceptance of the technology. Therefore, there is a need to
investigate and reflect on the governance conditions that allow for an ethical reflexivity inside the
project itself, and thus allow overcoming the limits of the existing ethical offer with its endeavour
to give answer to the ethical demands.

The theory of governance developed by the Louvainist school directly addresses the problem of
the conditions for the effectiveness of a norm expression. Therefore, it was used as a theoretical
background for our approach in the analyses regarding the conditions for the effectiveness of the
ethical norm expression, which is the central problem of our research. Our proposed framework
allowed us to investigate and reflect on the ethics and governance conditions inside the project,
seeing the process of the production of an ethical norm and its further application within the
context of the project itself.
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The research methods used were; 1) textual analysis — legal and policy documents,
reports and other documents, in order to generate normative analysis (the conceived
respective EU policy); 2) empirical data gathering and analysis, such as interviews
with EU officials in order to generate normative and descriptive analysis (for relating
policy making to its actual implementation, as conceived by the EU officials) and,
3) the case study of FP7 EGAIS project (based on a questionnaire survey analysis
from existing EU project data) - for testing the results of the implementation of the
respective EU policy.

Conclusions from research findings

In public research administration ethics cannot be reduced to mere moral or
legal authority, given the specific conditions - the high degree of risk and uncertainty
of today’s technological culture’. Consequently, the role of policy makers and public
administrators is to secure adequate reflection on the legal and moral foundations of
controversial issues in today’s scientific and technological developments.

Addressing ethical issues in public administration of technological research
is predominantly rooted in the expert approach (including the European Group
of Ethics which is the key advisory body to the European Commission regarding
ethics in research and technological development). The ethical expertise in general
terms is the key source recognised in the process of the implementation of the FP7
ethical framing (within the existing legal framework), and top-down approaches are
still predominant. Acknowledging the increasing the role and importance of policy
deliberation and public discussion as part of ethical and reflexive governance, special
emphasis should be put on the operation of learning, since without learning, true
reflexivity cannot be implemented.

General research background

Regarding modern technological research, the realization is coming in people of
not a far away future when the environment around us will include various devices
capable to detect human presence or collect data without us being aware of it, and
“unwanted data matching with detriment effects on privacy may take place due to
digital convergence coupled with the ever-increasing tracking and collecting of data
about individual European citizens, through online activities, ambient technologies,
RFID and biometrics'®”. There are more examples that show — today’s technologies are
not neutral, they have and potentially can have increasing effect on human integrity,
security and welfare. It is therefore not surprising that the Charter of the Fundamental

According to Bijker, modern technological culture is “so permeated by science and technology that
it cannot be properly understood without a careful analysis of the particular roles of science and
technology” (Bijker, 2009, p.7).

As pointed out in the publications of the European Group of Ethics in Science and New
Technologies (which is an advisory body to the European Commission) “Ethically speaking”
http://ec.europa.cu/european_group_ethics/publications/index_en.htm, observed 01.06.2011
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Rights of the European Union ' addresses the rights of European citizens regarding
physical and mental integrity, security and personal data protection®. This should
make the public administration in technological research increasingly aware of the
existing and potential ethical aspects in technological development. This also makes
the public administrations look for ways to deepen their understanding of these
challenging and their possible solutions.

The public administrations must be aware of the complicated nature of the task
of addressing the impacts of the new technologies, as “ICT does not only involve
technological aspects, but also epistemology, since the main component of ICT is
information which represents data, information, and knowledge” (Sembok, 2003, p.
244). We find us in a completely new environment. A comprehensive approach needs
to be found in dealing with new technologies and their ethically often ambiguous
nature. Therefore we shall show that technological developments not only create
challenges for the society but also contribute to new forms of societal involvement in
addressing these arising ethical challenges. Consequently, public administrations have
to re-think their governance approaches not only because of democratic considerations
but mostly due to the direct, often not unambiguous, impact the new technologies
are having on the lives of people.

Identified need for new modes of governance

The new technological challenges today clearly have implications beyond the field
of science and technology alone. They are linked to the political and administrative
processes where deliberation is needed inside these circles and beyond, thus calling
for new and innovative modes of governance.

Not only the growing desire of society to be involved in decision making mechanisms
is becoming more visible, but also the public administrators have become increasingly
aware that the public has and must have a role in the decision making process regarding
the development of new technologies. As pointed out in the Report by the European
Commission (EC)" “a deliberative approach to the policy-making process would
complement and connect with deliberative mechanisms outside policy” (p.10).

As our research shows - in today’s ongoing discussion regarding the issue of
good governance, and increasing attention is already being paid to the ability of
the governance approaches to address modern technological challenges with their

""" Charter of the Fundamental Rights of the European Union (2000/C 364/01), Official Journal of
the European Communities C 364/1

Article 3 of the Charter stipulates that “everyone has the right to respect for his or her physical
and mental integrity”, Article 6 stipulates that “everyone has the right to liberty and security of
person”), addresses the rights of the European citizens also in a new and more specific way (Article
8 stipulates that “everyone has the right to the protection of personal data concerning him or

her; such data must be processed fairly for specified purposes and on the basis of the consent of
the person concerned or some other legitimate basis laid down by law; Everyone has the right of
access to data which has been collected concerning him or her, and the right to have it rectified”).

Understanding Public Debate on Nanotechnology. Options for Framing Public Policy, 2010.



30 European Integration and Baltic Sea Region: Diversity and Perspectives

inherent ethical aspects. As pointed out by Goujon and Dedeurwaerder “it has to be
accepted that in order to face these challenges and the risks and dangers attendant
upon the spectacular growth of the techno-sciences, we need to rethink our modes of
governance in science and technology” (Goujon & Dedeurwaerder, 2009, p. 1). Since
ethics is related to values, this is clearly not an easy task.

Our studies within the EGAIS project have shown that there is a marked ethical
dimension within EU ICT research', and our research indicates that there is also a
marked awareness on these issues among the public research administrators in the
EU". The deliberation on the ethical framing of the EU policy making inside the
European Commission represents strong awareness regarding ethical challenges in
technological research that need to be addressed. However, the real challenge, as it
seems to us, is how to translate this awareness and understanding into practice'®,
due to various legal, economical, political, social and other constraints. To do this,
commitments are necessary not only from technology development teams but equally,
or even more, from policy makers and public administrators. As public policy is
accountable!” to society, it is also responsible for introducing mechanisms, including
knowledge assessment mechanisms, in addressing challenges which are relevant to the
society.

Thus, on the one hand, there is a need for a continuous shift for a real
participatory approach in public policy making. Here we would like to refer to the
current tendency in public policy making of the involvement of a broad spectrum of
stakeholders, including the involvement of the wider public. On the other hand, there
is a need for a political and policy deliberation, since these processes are interlinked
and depend on each other'. As pointed out by Hajer and Wagenaar, “there is a move

The study of addressing ethical issues in emerging ICT (from a theoretical perspective and from
the point of view of practical implementation) has been carried out within the EU 7% Framework
EGAIS project. The author of the paper used the results of the EGAIS project as a case study for
her research.

This conclusion was made following a range of interviews with EU research administrators in the
European Commission.

As had been pointed out by one of our interviewees professor Simon Rogerson (who was
contracted by the European Commission as the external expert for drafting the FP7 Ethical
Guidelines), ethical issue is now on the political agenda, now the task is to give it a content.

The quality or state of being accountable; especially : an obligation or willingness to accept
responsibility or to account for one’s actions, http://www.merriam-webster.com/dictionary/,
observed 07.06.2011

According to Von Schomberg, there are three levels of deliberation regarding public policy. The
first level concerns a broad political deliberation, which assumes a political consensus on the need
for long term planning when it engages in foresight exercises. In the second level on can identify
deliberation at the policy level which immediately builds upon outcomes of political deliberation.
A third deliberation level, the science/policy interface, is of particular interest since it qualifies the
input of a diverse range of knowledge inputs, e.g. those of the scientific community, stakeholders
and possibly the public at largeby applying foresight (scenario workshops, foresight techniques/
studies/ panels etc. In Von Schomberg, R., (2007) From Ethics of Technology to Ethics of
Knowledge Assessment in Goujon et al. (eds) The information society: innovation, legitimacy,
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from familiar topography of formal political institutions to the edges of organizational
activity, negotiations between sovereign bodies, and inter-organisational networks that
challenge the established distinction between public and private” (Hajer & Wagenaar,
2003, p. 3).

However, regarding the governance of technological development, nowadays
we still have to refer to the currently predominating separation between scientific
and ethical communities, with the scientific expertise often being the main source of
normativity, where top-down approaches are still characteristic, and where there is
no clear answer how to deal with multiple sources of normativity the public policy is
facing today'. Moreover, the typical approach in the EU policy making in addressing
the ethical issues of technological development is by risk assessment and management,
and this is often based on traditional scientific expertise®.

Consequently, there is a risk that little space is left for genuine reflexivity?' in
dealing with technological development; this concerns also the issue of ethics. Thus,
answers should be sought regarding how to create a comprehensive ethical governance
framework for technology development, and what features of public research policy
and administration would lead to such reflexive governance, the ultimate goal of this
search being the interests of the society at large.

Practice — ethical framing of the EU Seventh Framework
Program

As the specific focus of our research has been the ethical framework in the policy
approaches and implementation of the EU Seventh Framework Program®* (EP7).

The FP7 has recognized the need to pay attention to ethics in research - it has
been made mandatory for all research projects to address ethical issues according to set
guidelines. The Decision No 1982/2006/EC, Article 6 of the European Commission
stipulates: “All the research activities carried out under the Seventh Framework
Program shall be in compliance with fundamental ethical principles”.

ethics and democracy (In honour of Professor Jacques Berleur s.j.). New York: IFIP, Springer
Boston.

We have come to these conclusions through our empirical studies within the EGAIS project,
when analysing the relevant EU reports and interviews with EU officials.

% According to our empirical study and analysis within EGAIS project

1 Reflexivity is an important term within our work, and we give it a specific meaning. According to

Goujon and Dedeurwaerdere, reflexivity may be defined as the “capacity of actors and institutions
to revise basic normative orientations in response to the evolution of economic, techno-

scientific or political systems and to shortcomings in current modes of regulation (Goujon and
Dedeurwaerdere, 2009, p.1).

EU 7% framework program is one of the EU major research funding instruments with total
budget over 50 billion Eur.

22
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However, based on evidence available, there is a concern that not all FP7
technological projects sufficiently address the arising ethical issues®, and particularly
governance of ethics is missing. Another concern is if reflexivity is part of the
governance process, since without genuine reflexivity, true democracy cannot be
implemented in a way that the interests of the society are addressed in an appropriate
way, with the ethical imperative respected®.

At the same time, as to out knowledge, there are no solutions provided how to
particularly secure that ethical reflexivity becomes part of the governance approaches
of the FP7 projects. To have more insight into this, it is important to investigate the
ethical framing of the FP7 and its mechanisms for ethical reflexivity in the governance
of the ICT research projects. This was important for addressing our actual research
problem in relation to the conditions for ethical reflexivity? within FP7 ICT research
projects, as part of the respective EU policy.

Our research was targeted at the analysis of the EU conception, implementation
and assessment of ethical reflexivity in the governance of FP7 research projects. Taking
into consideration that the FP7 research projects with their ethical framing represent
the outcome of the implementation of the respective EU research policy, and in order
to be able to have a critical perspective on the problem, the ethical reflexivity and its
effectiveness are studied at two levels:

1) The level of EU research policy - with its normative® conception and
representation of this normative conception in policy and legal documents;
and

2) 'The level of EU research projects. The second level was used for testing how
this normative concept was being translated into practice. Specifically we
relied on the results obtained from the FP7 EGAIS project implementation.
The EGAIS project was used as a case study, since it had already produced
an analysis of the effectiveness and reflexivity of ethics and governance in
Ambient Intelligence projects of the EU Framework program.

As our overall research was carried out as part of the EGAIS project research,
within our studies we were relying on the same theoretical approaches and concepts,

23

This was supported by our case study on the EU FP7 EGAIS project research

24 This term o ethical imperative is linked to the issue of “normative horizon” (that is, the ideal goal

for how the world should be) and the relationship of ethics with context. It is supposed that ethics
should be free of any contextual constraints, so that it can aim at ethical normative horizon. This
is being referred to as the “ethical imperative” (ETICA project, deliverable 4.1., p.4).

» The term “ethical reflexivity” is being used as referred to in the EGAIS project as “an

uncomfortable reflexivity that ‘seeks to go beyond the confession/absolution tendencies of some
forms of reflexivity, and, in acknowledging the impossibility of a thoroughly transparent and
nameable knowledge of oneself, accepts “the uncomfortable task of leaving what is unfamiliar,
unfamiliar”

% Normative is contrasted here with its antonym, positive, when describing types of theories, beliefs

or statements. A positive statement is a falsifiable statement that attempts to describe ontology. A
normative statement, on the other hand, is a statement regarding how things “should or ought to
be”. Such statements are impossible to prove or disapprove.
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as developed and used in the overall EGAIS project (with the necessary adjustments
regarding our own research problem), in order to secure the methodological consistency
and comparability of results obtained. At the same time, it should be pointed out
that our research was a completely original and independent study. It was related to
the domain that had not been studied within the EGAIS project itself, namely, the
ethical framing of the respective EU policy and its governance arrangements.

Thus, one the one hand, by definition we had to restrict ourselves to a certain
theoretical approach in our work. On the other hand, we had been able to benefit
from this situation, since the broader context of the EGAIS project and the availability
of its produced research results (regarding the ethical framing in the implementation
of FP7 projects) enabled us to encompass a much broader scope for analysis than it
would have been possible outside an actual project context. Thus, throughout our
research we will be referring to the EGAIS project and pointing out the specific
connotations and implications for our specific research.

Within our research, in order to be able to present a critical perspective, we
carried out a normative and descriptive analysis:

1) in the normative analysis we relied on the relevant normative and policy
documents, as well as empirical data that represent the conceived EU ethical
governance framing itself;

2) in the descriptive analysis we relied on the collected empirical data regarding
the implementation of the relevant EU ICT research policy, as well as on
the case study of the EGAIS project. By this we were aiming at finding out
how the EU normative framing functions in practice in EU ICT project
implementation and assessment. This was used for testing the efficiency and
limits of the respective EU normative framing;

3) within the critical perspective we analyze how normative and functional
aspects of ethical governance relate and what are the outcomes of it. We
also analyzed how the outcomes of our analysis relate to our theoretical
framework and possibly see its limits. The contextualization of the ICT
research projects as part of relevant EU research policy administrative
framework enabled us also to draw some broader general conclusions. Based
on the findings, we were able to present a critical perspective and, if not
produce recommendations, then at least attempt to indicate some direction
for improved EU policy and administrative approaches and procedures in
relation to issues of FP7 ethical governance.

Being conscious of the enormous challenge of such a research, as well as being
aware of the limited scope of the present work, we would like to point out that
definitive answers to our problem are impossible by definition. Therefore, by
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having analyzed the conditions for reflexive ethical governance in the respective
EU policy administration, we have contributed to raising this research question —
for the attention of the respective EU public research administrators and for other
stakeholders involved?.

As an important outcome of our research we would like to introduce the concept
of “learning”. It followed from our textual and empirical analysis that integrating
learning throughout the process of technological development allows for the
broadening of views beyond the technical aspects, raising also the questions regarding
values. It should also allow for the suppression of the border between the technological
and ethical communities, so that there is a relationship between the context and the
construction of the ethical norm in technological development. We had been able to
come to a conclusion that only through the operation of learning ethical reflexivity can
be assured in an effective way allow the public administrations for the proposition of a
more reflexive ethical governance approach in technological research?®.

Additionally, it should be noted that the present paper did not aim at presenting
the details of analysis carried out within the framework of the theory of governance
developed by the Louvainist school. Instead, we were referring to this theory to
justify our theoretical standpoint in the analyses of our research problem on the
conditions for the effectiveness of the ethical norm expression. Parallel to this, we have
attempted to argue that less formal and less obvious normative domains of initiatives
and practices have been extended in Europe “by a broad shift away from direct and

7 As pointed out by Makrydemetres, ,the imperative for responsiveness to civil society calls for

an increased awareness and readiness to adapt to changing values and conditions in society at
large, and stresses the need for an overall ‘external’ or societal accountability of state authorities
and administration”. In ,Dealing with Ethical Dilemmas in Public Administration: the éALIR{
Imperatives of Ethical Reasoningi, In International Review of Administrative Sciences, 2002 68:
251, p.13.

Referring to the EGAIS project — a double loop learning theory which pertains to learning to
change underlying values and assumptions. The focus of the theory is on solving problems that are
complex and ill-structured and which change as problem-solving advances. Double loop theory

is based upon a “theory of action” perspective outlined by Argyris & Schon. This perspective
examines reality from the point of view of human beings as actors. Changes in values, behavior,
leadership, and helping others, are all part of, and informed by, the actors’ theory of action. An
important aspect of the theory is the distinction between an individual’s espoused theory and their
“theory-in-use” (what they actually do); bringing these two into congruence is a primary concern of
double loop learning. Typically, interaction with others is necessary to identify the conflict. There
are four basic steps in the action theory learning process: (1) discovery of espoused and theory-
in-use, (2) invention of new meanings, (3) production of new actions, and (4) generalization of
results. Double loop learning involves applying each of these steps to itself. In double loop learning,
assumptions underlying current views are questioned and hypotheses about behavior tested
publically. The end result of double loop learning should be increased effectiveness in decision-
making and better acceptance of failures and mistakes. http://tip.psychology.org/argyris.heml

28

» As pointed out by Salminen and Ikola-Norrback: “In administration, it is important that the good

governance principles improve the citizens' trust in administration and improve the legitimacy
of the politico-administrative system. Trust can diminish, if administration is experienced to be
too distant and ineffective”. In Trust, good governance and unethical actions in Finnish public
administration, p.3.
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explicit modes of regulation towards ‘soft’, non-legally binding instruments, such
as codes of practice, fiscal incentives, audit and reporting measures — in short, by
the shift from legislatively authorised government to administratively implemented
governance”®. Our textual and empirical analysis (structured interviews with public
research administrators from the European Commission) has given us evidence for
such conclusions.
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Abstract

In this paper we analyze economic activity and trade of the Baltic countries —
EU member states (i.e. Denmark, Estonia, Finland, Germany, Latvia, Lithuania,
Poland and Sweden) making up ca. 30 % of EU-27 GDP and almost 40 % of the
euro area GDP. We used UNCTAD data for the years 1999 — 2009 to measure
economic performance of these countries, with the focus on the current economic
crisis. The changes of GDP and GDP per capita as well as real growth rates of the
EU — Baltic countries are analyzed. Furthermore, the trade in goods and services is
measured. Additionally, the changes of the economic openness are discussed, as it
is essential for evaluation of the respective countries’ gains from the international
trade. The economic performance of the analyzed countries is presented in a broad
perspective of the results achieved by the whole European Union (EU-27) and the

€uro area.

Keywords: economic integration, monetary union, international trade, economic
crisis

1. Introduction

In this paper we analyze the economic activity and trade of the Baltic countries

who are also EU member states: (i.e. Denmark, Estonia, Finland, Germany, Latvia,
Lithuania, Poland and Sweden. For the needs of this paper, they will be referred to
as “EU-Baltic countries”). These countries make up ca. 30% of the total GDP of the

EU-27 and almost 40% of the GDP of the total euro area. However, this group is far
from being homogenous. Some countries are big, whereas others are small. Among
them are the so-called “old” EU members and the “new” ones, which became part

Prof. Elzbieta Czarny, Vistula University, eczarny@onet.pl
Dr Katarzyna Sledziewska, Warsaw University, Faculty of Economic Sciences,
k.sledziewska@gmail.com

of the EU in 2004. Some have thus far remained outside the euro area, whereas
others are members of the European Monetary Union. The economic performances
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of all these countries will be compared, with a focus on the current economic crisis.
Furthermore, the paper will focus on a comparison of the performances of the new
EU Member States with the old ones. The economic performance of the EU-Baltic
countries is presented in a broad perspective of the results achieved by the whole
European Union (EU-27) and the euro area.

The changes of GDP and GDP per capita, as well as the real growth rates of the
EU-Baltic countries will be analyzed. Furthermore, the trade in goods and services will
be measured. Additionally, the changes of the economic openness will be discussed,
as this assessment will be essential for an evaluation of the respective countries’ gains
from international trade.

For the purposes of this paper, UNCTAD data for the years 1999 to 2009 are
used (see http://www.unctad.org). The paper begins its assessment with the year 1999,
when the post-communist Baltic countries were in the adjustment period preceding
their accessions to the EU and when the euro area was created. As a detailed analysis
of the economic activity in all indicated years is beyond the scope of this paper, the
focus will solely be on the selected years. First, the achievements of Estonia, Latvia,
Lithuania, and Poland in the year of their accession to the EU (2004) will be discussed
(simultaneously with the performance of the other mentioned EU-Baltic countries).
Then, the changes in economic performance during the economic crisis (2008-2009)
will be analyzed.

The authors of this paper expected to observe increased trade levels of the new EU
members in accordance with trade effects of economic integration. We predicted that
the GDP of those countries will grow faster than the GDP of the old EU members,
which will, in effect, lead to the convergence of both groups of countries. The growth
of trade in the euro area countries (Germany, Finland, and — since 2011 — Estonia)
is expected because of the endogeneity of optimal currency areas. We expected to
observe growth of trade of other EU members along with trade creation and trade
diversion effects as well.

This paper is organized as follows: Section two illustrates the theory of trade
effects that result from preferential trade agreements and monetary union’; section
three is an analysis of economic performance measured by GDP and GDP per capita,
as well as real growth rates of the EU-Baltic countries; and section four discusses
trade in goods and services and the degree of openness of the countries to trade is
analyzed. In all cases the performance of the EU-Baltic countries is compared with
the respective performance of the EU as a whole and the euro area. This analysis is
followed by conclusions in the last section.

> We are aware of the fact that the scope of regional agreements is broader than preferential trade

agreements or monetary unions. However, the limited scope of this paper forced us to concentrate
on trade effects of these two extreme institutional forms of regional integration only.
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2. Trade effects of economic integration

Static and dynamic trade effects of preferential trade agreements are presented
based on an example of a free trade area (FTA). It is justified to limit our analysis to
FTA as trade effects are present already on this level of economic integration. We also
analyze the direct and indirect trade effects of the monetary union representing the
advanced form of economic integration fulfilled, among others, in the euro area being

part of the EU.

2.1. Trade effects of preferential trade agreements

Static trade effects of economic integration are analyzed, inter alia, by Baldwin
and Wyplosz (2009). In their analysis, they assume the perfect competition and
analyze two small countries integrated regionally (Home (H) and Partner (P)) and a
third country deprived of trade preferences (Rest of the World, (RoW)). Baldwin and
Wyplosz claim that by removing the tariffs on imports from a trade partner (P), the
prices in the home country (H) fall more than when non-discriminatory tariffs are
used. The border prices in country P increase, as does the volume of imports from P
to H (the last illustrating the trade creation effect).

As a result, the domestic prices in country H fall. This in turn leads to the
reduction of border prices of goods imported from the RoW. The volume of export
supply from the RoW to H declines. This phenomenon is known as trade diversion
(from RoW to P). Leaving the customs duties of member states at various levels can
lead to trade deflection (defined as a change of import streams in favour of a member
country with the lowest national tariff).

What seems to be the main dynamic effect of preferential trade agreements is
the more effective use of increasing returns to scale resulting from market integration.
This leads to a decrease in unit costs. The results are either lower prices or increased
profits, depending on the characteristics of the integrated market. The integration of
national markets appears to be also associated with a better allocation of production
factors, a deeper specialization of production and, consequently, an increased
efficiency of production and international competitiveness of goods manufactured
in the integrated area. More intense competition among producers from integrating
economies seems to result in a further reduction of prices.

Economic integration can reduce the uncertainty of transactions undertaken by
economic subjects from the integrated area, which, as a result, may help to intensify
foreign investment and trade. Therefore, a further intensification of competition and
an increase of the array of goods and varieties of differentiated products available on
the market is the consequence of this.

In the long run, the additional benefit of being a part of a regional grouping
may be the accelerating technological progress and innovation. Regionalization in fact
contributes to the spread of knowledge among the economies of member states.
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2.2. The impact of a monetary union on trade of participating
countries

According to the theory of optimum currency areas (see Mundell, 1961,
McKinnon, 1963, DeGrauwe, 2000, Baldwin and Wyplosz, 2009), the balance of
costs and benefits associated with membership in a monetary union may vary. In
our opinion, most of the participation costs are concentrated in the macroeconomic
sphere, while the benefits are focused in the microeconomic one. The latter are often
related to the intensity of the international cooperation of integrating countries,
especially with the volume and characteristics of their foreign trade, both before and
after the monetary union is established.

Monetary union affects trade between member states in both direct and indirect
way. There are two main sources of direct gains from its creation®. The first one is the
elimination of the transaction costs of the national currencies’ exchange. The second
one is the elimination of exchange rate risk, which arises from uncertainty about the
future exchange rates.

The transaction costs of trade include both national currencies’ exchange and
administrative costs associated with currency conversion transactions. They are mainly
borne by the companies co-operating with foreign partners and by consumers buying
foreign goods and services cheaper. The elimination of currency exchange costs means
larger gains from the monetary union. At the same time, however, companies are
exposed to more intense competition in the integrated market. After the prices drop
(because of tougher competition, lower costs, etc.), there is an increase in demand
and a larger proportion of it is satisfied by import than before: trade creation effect
appears.

The elimination of exchange rate volatility affects the substantive and geographic
structure of trade. Decline in transaction costs and, consequently, lower prices and
higher demand are likely to lead to an increase in quantities demanded, especially in
case of differentiated goods, some of which are imported. The number of available
varieties increases. Due to the occurrence of transaction costs in relations with third
countries, a monetary union may contribute to the geographic changes in trade
pattern in favour of member states (consumers and investors replace expensive goods
from the third countries with cheaper imports from countries of the monetary union,
leading to the trade diversion effect).

Another direct benefit of the monetary union and a factor that intensifies
trade is the elimination of nominal exchange rate volatility and the stabilization of

4 There are also direct costs of creation of the monetary union. These are one-time (necessary)

costs of entry. They include a.o. the cost of implementation of information systems, the cost of
processing financial data and preparation of new tariffs, safeguards against forgery of the common
currency and rounding of prices after the adoption of this currency. Similarly to most theorists, we
ignore these costs.
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exchange rates in transactions among countries forming a monetary union (for more
information see Hooper and Kohlhagen, 1978)°.

Apart from the direct benefits, there are also indirect benefits and costs of a
monetary union. One of them is the elimination of price discrimination in member
states. A common currency increases market transparency. Producers, exporters,
importers and consumers get more information on prices, which are directly
comparable across the union. This allows for the changes in the characteristics and
quantity of demand to be more predictable. As a result, the increased competition and
a decrease of margins and prices are observed (see Baldwin, 2006, 63). It intensifies
intra-industry trade as well. Less uncertainty and greater transparency of the market
allows long-term decisions to be more accurate. The consequence is a general increase
of the efficiency of firms that remain on the market.

Another indirect effect of a monetary union concerns the position of the
common currency on the international market. The common currency is likely to
gain greater international importance than the national currencies that the member
states had before the creation of the union. The common currency is used by a larger
area, which makes it less exposed to speculative attacks. Its credibility within the
international monetary system also increases. As a result, trading partners from the
monetary union may be considered more reliable than those who remain outside. It
particularly benefits those member countries whose national currencies are relatively
weak. At the same time, however, their competitive positions may deteriorate (like in
the case of currency appreciation), which may cause a drop in their exports.

The aforementioned intense competition and lower prices within the monetary
union have a positive effect on the competitive position of exporters and the general
reliability of the member states in external relations as well. At the same time, however,
participation in a union with a strengthening currency may worsen the competitive
position of exporters from the union against third countries.

The extent to which the member countries gain from the participation in the
monetary union may depend on the openness of their economies to trade. Along
with increasing openness, the gains from participation in a monetary union are rising,
especially because of the elimination of trade costs related to the use of many volatile
national currencies (this view is supported by representatives of Keynesian economics).
An alternative approach to the trade costs and benefits of monetary integration is
advocated in the monetarist economics. According to its representatives, the monetary
policy cannot prevent effects of asymmetric shocks. Consequently, it is irrelevant
whether a country participating in a monetary union is open or not. Countries gain
from monetary integration and they intensify their mutual trade, even if initially their
economies are not open. The monetarist view is therefore compatible to the idea of
endogeneity of optimum currency areas. According to Frankel and Rose (1997), even
if countries are not open ex ante, they may gain as the monetary integration itself
contributes to the increased openness of its members’ economies.

5 The situation is different if an exporter perceives an exchange rate risk as a source of potential

profits (see De Grauwe, 1988). We do not take such a scenario into consideration.
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3. Economic activity of the EU members from the Baltic
region

The purpose of this paper is to analyze the economic activity of the EU members
located in the Baltic Sea region. This analysis is based on their nominal GDP and
GDP per capita (in USD at current prices and current exchange rate), as well as on
the annual growth rates of real GDP and GDP per capita (GDP pc), measured in
constant 2005 USD. Our research covers selected years of the period between 1999
and 2009.

We are aware of the fact, that the EU-Baltic countries are dominated by Germany,
whose GDP was equal to 74% of the GDP of the whole grouping in the year 1999,
and equal to 69% in 2009 (in the year 1999 the second large was Sweden with the
share in regional GDP equal to 12,5%; in 2009 it was Poland with the share of
9%)°

Table 1. GDP in current prices, in billions USD

Country 1999 2004 2008 2009
Denmark 174 245 341 310
Estonia 6 12 24 19
Finland 130 189 270 238
Germany 2 144 2745 3635 3330
Latvia 7 14 34 26
Lithuania 11 23 47 37
Poland 168 253 529 431
Sweden 259 362 488 406
EU Baltic 4 898 5 847 7 376 6 806
European Union (EU-27) 9 156 13 187 18 299 16 374
Euro area 6 875 9775 13 575 12 467

Source: own calculation based on: http://www.unctad.org [4.05.20110]

In the years 1999-2008, all analyzed countries, as well as the whole EU and the
euro area, experienced increases in nominal GDP (see Table 1). All of them recorded
a decrease in GDP in the year 2009 as well. In the years 1999-2009, the highest
growth in nominal GDP was recorded by Latvia and Lithuania — both post-Soviet

¢ This high rank of Poland can be perceived as a confirmation of its slow convergence with the old

EU members as well as the fact that in the year 1999 Polish GDP made up 7,8 % of German
GDP and in the year 2009 this share raised to almost 13 %).
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countries which have not yet entered the euro area. The third best result was achieved
by Estonia (a member of the euro area since 2011). Poland experienced slower growth
when compared with those small post-Soviet EU countries, but still its growth was
approximately two times faster than that of all old EU members from the analyzed
region, as well as the whole EU-27 and the euro area.

A comparison of GDP growth rates in the EU-Baltic countries during the whole
period (1999-2009), as well as after the Eastern EU enlargement and before the
current crisis (2004-2008) proves the catching up process of the post-communist
countries from the region. In both periods mentioned, the new EU Member States
experienced much faster growth in nominal GDP than the old EU countries (three-
digit rates versus two-digit ones). The slowest growth rate was noted between 2004
and 2008 in Estonia, as it adjusted its economy in preparation for its accession to the
euro area.

Table 2. Annual growth rates of real GDDP, average annual growth rate of real GDP in the period
2000-2009, in %

Denmark 1,18 2,56 2,30 -0,87 -4,74
Estonia 5,59 -0,30 7,23 -5,06 -13,90
Finland 2,53 3,90 4,11 0,92 -8,02
Germany 0,98 2,01 1,21 0,99 -4,72
Latvia 6,23 3,25 8,68 -4,24 -17,95
Lithuania 6,30 -1,07 7,35 2,93 -14,74
Poland 4,36 4,52 5,34 5,13 1,65
Sweden 2,40 4,66 4,23 -0,41 -5,14
European Union (EU-27) 1,72 3,08 2,53 0,51 -4,24
Euro area 1,49 2,97 2,18 0,44 4,11

Source: own calculation based on: http://www.unctad.org [4.05.20110]

If we consider the annual real changes in GDP (see Table 2), we can see that
during all the analyzed periods the EU-Baltic countries (as well as the EU-27 and
the euro area) continued to grow, but at different rates. The fastest growth (over 5,5
% yearly average) was experienced by the post-Soviet countries, i.e. Latvia, Lithuania
and Estonia. Poland noted slower annual growth of 4,36 %. The fastest growing
old EU member in this region was Finland, with an annual growth rate of 2,53
%. In 1999, Poland had an annual GDP growth of 4,52 %, and was ranked eighth
among the EU-27 (and second in the Baltic region). Among the members of the
EU-27 with the lowest GDP growth were Estonia and Lithuania, who both displayed
negative growth rates. In the EU accession year (2004), Poland experienced economic
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growth exceeding 5% (yet better results in the Baltic region were achieved by Estonia
and Lithuania, who both enjoyed rapid GDP growth after difficult pre-accession
adjustments). During the crisis (2009), Poland was the only country to achieve a
positive annual growth rate’. Poland’s good economic performance was also seen in
the first year of crisis (2008), when its growth rate of real GDP was more than five
times higher than that of Germany and ten times higher than the EU-27 average. In
2008, the economic crisis affected a few old EU members together with Estonia and
Latvia (generally Estonia had very unstable GDP, though it grew quickly throughout
the first decade of the 21* century).

In the period of 1999-2008, the EU-27 experienced higher growth rates of real
GDP than the euro area. This was the direct result of the faster growth of the new
EU Member States not participating in the euro area. The new EU-Baltic countries
experienced much higher growth rates than the old ones. However, in 2009, those
countries (with the exception of Poland) also noted steep drops in real GDP (with
Estonia and Latvia having already experienced negative growth rates in 2008).

Table 3. GDP per capita at current prices and current exchange rates in thousands USD

Economy 1999 2004 2008 2009
Denmark 32,73 45,30 62,44 56,69
Estonia 4,14 8,92 17,57 14,37
Finland 25,23 36,14 50,99 44,69
Germany 26,13 33,32 44,18 40,53
Latvia 3,05 5,97 14,91 11,50
Lithuania 3,11 6,56 14,24 11,21
Poland 4,36 6,61 13,89 11,31
Sweden 29,25 40,15 52,97 43,90

European Union (EU-27) 18,99 26,91 36,83 32,86

Euro area 21,91 30,40 41,42 37,89

Source: own calculation based on: http://www.unctad.org [4.05.20110]

An analysis of GDP per capita (pc) reveals convergence between the new and
the old EU-Baltic countries as well. In all analyzed years, Denmark had the highest
GDP pc. In 1999, the poorest country in the sample was Latvia, with a GDP pc that
was more than ten times lower than that of Denmark (Sweden held the second rank
until 2008; in the last year of analysis this rank was achieved by Finland). In the year

7 It was the only country with the positive growth rate of real GDP not only among the analyzed

countries, but among all members of the EU-27 as well.
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2009, the difference between Denmark’s GDP pc and GDP pc of the poorest country
(Lithuania) shrunk two times.

Table 4. Annual growth rates of real GDP pc, average annual growth rates of real GDP pc in the
period 2000-2009, in %

Economy 2000 - 2009 1999 2004 2008 2009
Denmark 0,91 2,15 2,01 -1,11 -4,95
Estonia 5,83 0,44 7,49 -4,96 -13,83
Finland 2,20 3,68 3,81 0,52 -8,38
Germany 0,96 1,98 1,13 1,08 -4,61
Latvia 6,86 4,11 9,38 -3,82 -17,601
Lithuania 7,03 -0,35 7,86 4,02 -13,85
Poland 4,47 4,67 5,47 5,20 1,73
Sweden 1,90 4,65 3,67 -0,90 -5,60

European Union (EU-27) 1,36 2,94 2,12 0,19 -4,52

Euro area 0,98 2,72 1,59 0,03 -4,47

Source: own calculation based on: http://www.unctad.org [4.05.20110]

In the 2000-2009 period, the real GDP pc of all new EU members from the
Baltic region grew much more rapidly than that of the old ones, as well as more
than that of the whole EU and the euro area (see Table 4). The fastest growth was
experienced by Lithuania (average annual rate of 7,03%), who seems to have been
affected relatively little during both crisis years (2008 and 2009) when compared
with its neighbors, Estonia and Latvia (both having negative growth rates in the crisis
years). Poland again was the only EU Member State that achieved a positive growth
rate during the crisis.

It is worth mentioning that in the analyzed sample Finland and Sweden represent
two scenarios of economic strategies, though they are relatively similar (Scandinavian
countries with similar GDP pc). Finland, however, is a member of the euro area,
whereas Sweden is not. From the data in Tables 1-4, it is clear that in the analyzed
period Finland’s nominal GDP grew more rapidly than Sweden’s did. It also evident
that Finland experienced a less significant drop during the crisis (in 2009 it was -12%,
compared with Sweden’s decrease of -16,8%). The comparison of the average annual
growth rates of real GDP still gives the Finnish GDP an advantage over the Swedish
one (growth rate by 0,13 p.p. higher than that of Sweden), but in the analyzed
years of 1999, 2004 and 2009, Sweden experienced higher annual growth rates (in
2009 the difference was 2,88 p.p.). Finland was also the old EU-Baltic member that
experienced the largest losses in real GDP pc during the economic crisis (their losses
were considerably larger then these suffered by Sweden, who has remained outside the
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euro area). Swedish national exchange rate policy seemed to have coped better with
the crisis than the common monetary policy of the euro.

4, Trade performance of the EU members from the Baltic
region

In this section we will analyze the trade in goods and services of the EU-Baltic
countries in comparison with the trade of the whole EU and the euro area. We
comment on export and import separately as both streams of trade changed in a
different way. An additional advantage of using the separate export analysis is the
(simultaneous) possibility to approach the international competitive position of a
country (group of countries). Changes in the openness of the analyzed countries will
also be discussed.

Table 5. Shares in world imports, in %

Economy 1999 2004 2008 2009
Denmark 0,8 0,7 0,7 0,7
Estonia 0,1 0,1 0,1 0,1
Finland 0,5 0,5 0,6 0,5
Germany 8,1 7,5 7,2 7,4
Latvia 0,1 0,1 0,1 0,1
Lithuania 0,1 0,1 0,2 0,1
Poland 0,8 0,9 1,3 1,2
Sweden 1,2 1,1 1 0,9

EU Balic 11,7 11 11,2 11

European Union (EU-27) 40 39,6 37,4 36,6

Euro area 30,3 29,8 27,9 27,6

Source: own calculation based on: http://www.unctad.org [4.05.20110]

The majority of the EU- Baltic countries had relatively stable shares in the total
world imports (see Table 5). Exceptions were Germany, Sweden and Poland. In the
analyzed period the first two countries lost a part of their shares whereas Poland
increased its share of the total world import (especially after its accession into the
EU). No other EU-Baltic country achieved a result comparable to that of Poland.
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Table 6. Shares in world exports, in %

Economy 1999 2004 2008 2009
Denmark 0,9 0,8 0,7 0,7
Estonia 0,1 0,1 0,1 0,1
Finland 0,7 0,7 0,6 0,5
Germany 9,5 9,9 8,9 9
Latvia 0 0 0,1 0,1
Lithuania 0 0,1 0,1 0,1
Poland 0,5 0,8 1,1 1,1
Sweden 1,5 1,3 1,1 1,1

EU Balic 13,2 13,7 12,7 12,7

European Union (EU-27) 41,3 40,9 36,5 36,7

Euro area 32,4 32,2 28,5 28,7

Source: own calculation based on: http://www.unctad.org [4.05.20110]

Over the whole period of analysis, Poland’s shares in the world import were
higher than in the world export (compare data in Tables 5 and 6). However, Poland
increased its share in the world export more than its respective share in imports,
which indicates an improvement of its international competitive position. In the year
2009, Poland’s share in the world export was exactly the same as the respective share
of Sweden (see Table 6). However, both countries went toward this final result after
having started at different initial positions. In the year 1999, Sweden’s share of world
exports was equal to 1,5%, whereas the share of Poland was only 0,5%. Poland’s share
in world exports has not decreased, even in the year of the economic crisis (2009).
Germany increased its share of the total world exports by 0,1% (in the first year of
the crisis, however, it lost 1 p.p. of its share). Generally, the EU countries from the
Baltic region were in a relatively good economic condition even during the economic
crisis.

The next step in our analysis is a discussion about the openness of the EU
countries from the Baltic region. For the purpose of this study, “openness” is
measured differently than it is usually done in the literature. We calculate only the
shares of the total export in GDD, as opposed to taking the sum of the export and
import and dividing them by GDP). Measuring the openness the way we propose
allows for simultaneous use of the same data for analysis of changing international
competitiveness of analyzed countries.

The majority of the EU- Baltic countries were more open to export than the EU
euro area as a whole (see Table 7). Our calculations show that Estonia was the most
open country in this group (with shares of export in GDP fluctuating between 46,7%
and 52,8%). In the year 1999, Poland was the least open country (with a share of
16,3%). In the years 2004, 2008 and 2009 it was Latvia (29,1%, 30% and 29,3%
respectively). During the analyzed period Poland’s openness to export increased the
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most dramatically of the whole sample, as it almost doubled (a slightly slower growth
than that of Lithuania in the years 1999-2008). In case of Poland, the dominating
part of these increases appeared before its EU accession (in the period 1999 — 2004:
13,3 p.p.), whereas in Lithuania they lasted continuously until the year 2008.

Table 7. Share of exports in GDP, in %

Economy 1999 2004 2008 2009
Denmark 28,9 31,4 34,1 30,0
Estonia 52,8 49,2 52,6 46,7
Finland 32,5 32,5 35,5 26,2
Germany 25,4 33,1 39,6 33,5
Latvia 23,6 29,1 30,0 29,3
Lithuania 25,1 41,2 49,8 44,5
Poland 16,3 29,6 32,1 31,1
Sweden 32,8 34,0 37,4 32,1

European Union (EU-27) 25,8 28,5 32,1 27,8

Euro area 27,0 30,2 33,8 28,5

Source: own calculation based on: http://www.unctad.org [4.05.20110]

Table 8. Intra EU exports as share of total exports, in %

Economy 1999 2004 2008 2009
Denmark 65,3 64,6 63,7 61,5
Estonia 76,9 72,9 63,4 60,0
Finland 63,1 56,2 55,9 55,5
Germany 64,0 64,7 63,7 62,9
Latvia 77,7 73,0 73,0 71,6
Lithuania 71,4 67,2 60,4 64,3
Poland 81,8 80,3 77,9 79,4
Sweden 62,1 58,7 59,7 58,2

European Union (EU-27) 67,7 67,9 66,7 66,3

Euro area 68,7 68,4 66,8 66,5

Source: own calculation based on: http://www.unctad.org [4.05.20110]

Another way to approach the openness and intensity of the mutual integration
of the analyzed countries is to discuss their intra-EU export®. As seen in Table 8,
the EU-Baltic countries had a dominating share of the intra-EU exports during the

8 This time we concentrate on export acknowledging the fact that in intra EU trade an export of

one member state is an import of the other.
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whole period of analysis. Already in the year 1999, even the states liberalizing their
trade with the EU during the adjustment process before their 2004 accession, traded
with the EU-27 countries very intensively. The shares of the internal exports of all
new EU-Baltic countries decreased after accession. In our opinion this confirms the
improvement of their international competitiveness due to the EU-accession. This
was illustrated by large inflows of FDI and the adoption of EU norms and standards.
The old EU-Baltic countries had either relatively stable or falling shares of the total
intra-EU exports and even during the crisis they did not engage especially intensively
in trade within the integrated area.

Table 9. Shares in total world imports of services, in %

Economy 1999 2004 2008 2009
Denmark 1,27 1,5 1,7 1,57
Estonia 0,06 0,08 0,09 0,08
Finland 0,53 0,66 0,83 0,7
Germany 9,76 8,86 7,95 7,83
Latvia 0,05 0,05 0,09 0,07
Lithuania 0,05 0,07 0,12 0,09
Poland 0,48 0,6 0,83 0,74
Sweden 1,57 1,49 1,45 1,41

EU Balic 13,77 13,31 13,06 12,49

European Union (EU-27) 42,99 44,16 42,19 41,3

Euro area 31,85 32,41 30,85 30,68

Source: own calculation based on: http://www.unctad.org [4.05.20110]

The last parts of the analysis takes into account the exports and imports of
services. We can compare them with the imports and exports of goods (see data from
Tables 5 and 6 and from Tables 9 and 10). During the analyzed period the old EU-
Baltic countries, as well as the whole EU and the euro area, noticed higher shares in
the import of services than in the import of goods. However, at the same time, all the
new EU-Baltic countries observed much lower shares in import of services than in
import of goods. Since the year 2004, the EU-27 and the euro area had higher shares
in export of services than in export of goods (see Tables 6 and 10). Among the EU-
Baltic countries, such a result was achieved only by Denmark, Latvia and Lithuania.
Germany and Poland observed continuously lower shares in export of services than in
export of goods throughout. The other EU-Baltic countries seemed to increase their
engagement in export of services more than in export of goods.
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Table 10. Shares in total world exports of services, in %

Economy 1999 2004 2008 2009
Denmark 1,39 1,59 1,86 1,61
Estonia 0,1 0,12 0,13 0,13
Finland 0,45 0,66 0,82 0,73
Germany 5,83 6,44 6,72 6,77
Latvia 0,07 0,08 0,12 0,11
Lithuania 0,08 0,11 0,12 0,11
Poland 0,58 0,59 0,91 0,85
Sweden 1,38 1,7 1,86 1,8

EU Baltic 9,88 11,29 12,54 12,11

European Union (EU-27) 44,8 47,31 46,51 45,27

Euro area 31,86 33,26 32,44 32,12

Source: own calculation based on: http://www.unctad.org [4.05.20110]

5. Conclusions

An analysis of the economic and trade performances of the EU-Baltic countries
reveals a convergence of the new and the old EU Member States. During analyzed
period (1999 — 2009) the differences in GDP in both groups of countries diminished
considerably. The new members are becoming increasingly more involved in
international trade, both intra- and extra-EU. We can observe several positive trade
effects as a result of their EU accession. At the same time, we hardly notice the
appearance of trade diversion, considering the dropping intra-EU export shares. Trade
effects observed in the economies of the new countries who entered the EU in 2004
seem much larger than the trade effects seen as a result of the participation of Finland
and Germany in the euro area.
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Simona Dorina!

POLITICAL RESPONSIBILITY AND ITS
CONNECTION WITH THE COUNTERSIGNATURE
INSTITUTE

Abstract

Nowadays there is no question whether political figures who lead the country should
or should not be responsible for their actions and words in public. At the same time
there is a discussion of what are the limits of being responsible as a politician and
mote important — as the Head of the State.

The topic takes a great deal of analysis about the connection between countersignature
institute, which in public-law means a second signature on the Head of the State’s
Act,(Bimanis, Dislers, Svabe, 1933, p. 17514. — 17516.) and political responsibility,
especially focusing on the constitutional situation in the Republic of Latvia. In
legal science several European Union Member state leaders are declared not to be
politically responsible. Still the amount of the Head of the State’s powers develop, as
well as discussions about the content of such irresponsibility and possibility to reduce
its dimension. In this article I try to reveal the purpose of countersignature institute
which is directly connected with the presumption that the Head of the State is not
politically responsible.

Keywords: Countersignature institute, Head of the State, political responsibility,
signature

1. Countersignature institute

The presumption that the Head of the State is not politically responsible is one
of the countersignature institute’s elements. Countersignature means that the Head of
the State’s Act demands second signature which is made by the Prime minister or the
minister who’s ministry is mostly relevant to the Act’s content. The second signature
has three meanings.

At first, the Head of the State’s Act countersignature confirms that the Act is
taken in accordance with established procedure. Thus, the Head of the State does

' Mag.iur, doctorate student, University of Latvia, simona.dorina@gmail.com
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not have the opportunity to adopt acts unlawfully. The second signature indicates the
coherence of action.

Secondly, countersignature notes the validity of an act. With a signature the
minister approves that it has received his consent. It reveals an important aspect of
the countersignature institute which is in conditional form. If the Head of the State
has not gained support from the co-signatory minister, it will not come into force.

Thirdly, the Head of the State’s countersignature institute is closely linked to
the presumption that the Head of the State is not politically responsible (Baraait,
Tymanos, 1998, p. 226.— 227.) In constitutional law countersignature is a guarantee
that the Head of the State is not politically responsible. The minister’s signature
on the Head of the State’s act means that the minister takes full responsibility for
co-signatory. However, it should be pointed out that such comparison cannot be
considered complete.

2. Presumption of the Head of the State’s political
irresponsibility and its development

Nowadays, it is more likely to observe society’s increasing desire to be informed
about the ongoing political processes in the country. This interest includes necessity
to find out who is responsible for certain action. Liability issue has become even more
popular because of several corruptive scandals. Such events have exposed the necessity
of ministerial responsibility if their actions have not been appropriate.

Speaking about terminology, it should be noted that it would be more appropriate
to formulate the concept “politically irresponsible” as “not politically responsible”.
Using grammar translation the present concept’s name may make a mistaken
impression that the Head of the State may be irresponsible. It means that he cannot
take responsibility for his actions and subsequent consequences. Such interpretation
can be addressed to the characterization of a person, but it should not be used in law
terminology when speaking about the Head of the State. For example, Article 53’s first
paragraph of Constitution of the Republic of Latvia states that political responsibility
for the fulfilment of presidential duties shall not be borne by the President.?

By countersigning the Head of the State’s Act, the minister accepts to be
responsible for it. Countersignature institute means the requirement of accountability
for the content, form and execution of the Head of State’s Act.

Presumption that the Head of the State is not politically responsible and
its’ development should be viewed in conjunction with the evolution of the
countersignature institute.

2

Article 53: Political responsibility for the fulfilment of presidential duties shall not be borne by
the President. All orders of the President shall be jointly signed by the Prime Minister or by the
appropriate Minister, who shall thereby assume full responsibility for such orders except in the
cases specified in Articles 48 and 56. Latvijas Republikas Satversme (Constitution of the Republic of
Latvia): LR likums. Latvijas Véstnesis, 1993. gada 1.jalijs, Nr.43.
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Countersignature institute is closely associated with the development of legal
machinery which requires the officials to take responsibility for their acts. The first
signs of this institute can be found during the reign of Byzantine Emperor Justinian
I (Mego Justinian I) (Enciklopédiska Vardnica, 1991, p. 280) when the emperor’s
decisions reflected his wishes. These decisions were confirmed by the signature of his
closely related officials. Those persons who passed the imperial order without quaestor’s
signature were punished as document forgers.” Similarly, in the Middle Ages the
second signature and a stamp on the document also exercised the function of proof
(Di lers, 1923, p. 98). It is considered to be a prerequisite of the countersignature
institute’s establishment with an aim to avoid fraud. In an absolute monarchy system
responsibility was the missing element in medieval Europe. As a result, the shape of
a countersignature was formally acquired, but it did not reflect the essence of the
institute — to assert the legality of acts.

Theoretically it is not possible to speak about responsibility in an absolute
monarchy, because power was concentrated in the hands of a ruler who had no
responsibility for his actions. The Head of the State also rescued his advisors from
the responsibility. These advisors were executors of the Head of the State’s will. As
a result none was responsible for the Head of the State’s acts. That is the reason
why the countersignature institute could present its’ essence only in a legal monarchy
where responsibility was required. Therefore the professor from University of Latvia
Karlis Dislers rightly points out that the countersignature institute has come from
legal monarchy (Dislers, 1923, p. 98.-107.).

The constitutional practice of the United Kingdom and the Republic of France
gave new horizons for the development of the countersignature institute and the
presumption that the Head of the State is not politically responsible.

When the legal system developed, necessity rose to reinforce the limitation of
monarch’s power, as well as ministerial liability. Foreign legal literature has analyzed the
meaning of political responsibility. For example, English lawyer William Blackstone
developed research work about it in the 18" century. In the end, British state theory
was introduced to the principle that the Head of the State is not politically responsible
and the minister is responsible for the signed act. The essence of this principle is
in the common law system, in The Bill of Rights (1689) and its appendix — 1701
Act of Settlement® which aims to protect the monarch’s arbitrary, (Tarkow Naamani,
1943, p. 547) reinforcing the role of parliament. It can be explained by the fact
that the United Kingdom did not recognize the traditional separation of powers
theory (Barendt, 1998, p. 34.-40.). Strengthening the position of parliament, it
was necessary to introduce legal institution that would help to limit the monarch’s
broad prerogatives. Therefore countersignature institute grants that responsibility for
monarch acts take his advisers (ministers). Countersignature institute draws attention

> Justiniana I 114.noveles (novellae CXIV). Available: http://webu2.upmf-grenoble.fr/Haiti/Cours/
Ak/Corpus/Nov114.htm

Trona mantosanas akts (Act of Settlement). Available: http://www.worldfreeinternet.net/parliament/
settlement.htm
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to the foundation of a modern principle (Aaekcees, 1910, p. 116). It is based on a
circumstance that “the king can not act alone” (Barendt, 1998, p. 110.-116.).

The other country which gave a significant contribution to the countersignature
institute, including the presumption that the Head of the State is not politically
responsible, was France. At the beginning of the French Revolution, the 2 November
Act 1789 was adopted (Di lers, 1923, p. 98). By this law countersignature got its’ legal
form. This law established legal means to limit the discretion of the Head of the State.
Countersignature was related to all Head of the State’s Acts and the Minister council’s
decisions. No royal command nor the council’s decision could free the minister from
liability (Di lers, 1923, p. 99). The development of the countersignature institute
proves that ministers were liable for all Head of the State’s Acts.

Focusing on the meaning of political responsibility within the president’s institute
itself, it should be noted that it is not recognized neither by the Constitution, nor
by state law theories. This can be explained by the fact that the president’s institute
in the end of evolution has excluded the monarch’s institute. (Balodis, 2004) Since
the presumption that the Head of the State is not politically responsible was closely
related to the monarch institute, it can be concluded that the president institute has
“inherited” this presumption. However, the President’s accountability issue should
be assessed differently. Otherwise, historical presumption would not be evaluated by
time changes. It would lead to the situation when the presumption that the Head
of the State is not politically responsible, may not reflect the true situation in the
country.

In the legal state, it is impossible to adopt laws or act without indicating the
person who is responsible for them. Generally in the republic form there is no need
for countersignature institute, because there is no such institute who would be
irresponsible. Liability arises from the election of all institutes, which is considered
to be a republican principle. (Di lers, 1923, p. 100) Consequently, responsibility
for one’s actions is a hallmark of the republic. From my point of view, it should be
evaluated how the previously mentioned is connected to the presumption that the
Head of the State is not politically responsible for his actions. Therefore it is crucial to
analyze the concept “political responsibility” and come to a conclusion if the Head of
the State’s political responsibility is also possible in a republic.

3. The definition of the concept “political responsibility”

“Responsibility” is seen as a moral and legal ability to be aware of the con-
sequences of one’s actions (Bamanis, Dislers, Svibe, 1928, p. 1032). The concept
of “political responsibility” as the scope of liability (Politiska Enciklopédija, 1987,
p. 61.-62.) should be viewed in conjunction with the term “responsibilities” (Garner,
2004, p. 932.). This means that responsibility takes the form of his assigned duties.
As pointed out by Yale University professor of jurisprudence Christopher Kutz, the
basis of liability arises from social, moral, political relations and their ideals. The most
difficult task is to determine the limit of liability limit, because responsibility has a
moral aspect (Coleman, Shapiro, 2002, p. 587).
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Unlike other forms of liability, political responsibility stands on its own merits.
In particular, political responsibility deals with the consequences of one’s work which
the person had known before and in case the result fulfills, its effect is dismissal from
office (Coleman, Shapiro, 2002, p. 384). Political responsibility is usually addressed
to ministers who as the highest executive body are responsible to the parliament
(Pleps, Pastars, Plakane, 2004, p. 290.-292.). For example, in a direct democracy
the government is politically responsible to citizens. The opposite situation can be
viewed in a constitutional monarchy where ministers are politically accountable to
the monarch. In a presidential republic, ministers are responsible to the president
(Glick, 1989, p. 54.-57.). While in a parliamentary republic or monarchy ministers
are politically accountable to the parliament.

The scope of liability is also closely linked with the state model — presidential,
parliamentary or semi-presidential. For example, in a presidential republic (for example,
the United States of America) the President deals with extensive powers, which lead
to the government’s responsibility to the President. In a presidential republic the
President is both — the Head of the State and the Head of the government. Thus in
a semi-presidential state model, as it is in French Republic, the government has two
leaders — the President and the Head of the government who has close links with the
parliament.

In a parliamentary state model like in the one in the Republic of Latvia, the
President appears to have limited powers. As a result the President has more
representative functions. The President has the confidence of the parliament and
is not directly related to any of the powers. Countersignature institute is especially
well-suited in parliamentary republics. One of the main reasons for its application
in practice is the reduction of the Head of the State’s responsibility to stabilize the
state apparatus. In such matters it is noted that the Head of the State’s political
responsibility is unnecessary because ministers are responsible to the parliament. So
far this has not been answered a question whether “useless” means that the Head of
the State for its acts is not politically responsible? If the answer to the question is
positive, such argument should not give a rise to the Head of the State’s irresponsible
behavior or deliberate decisions which are contrary to national interests.

Nowadays in European Union Member States the presumption that the Head of
the State is not politically responsible does not work effectively. For example, Article
53’s second paragraph of Latvian Constitution states that all Presidents’ orders have
to be also signed by the Prime Minister or by a minister who shall thereby assume
full responsibility for such order, except in two cases — by inviting a person to draw
up the Cabinet and suggesting to dissolute the Parliament. This rule shows that
countersignature is demanded only for the President’s orders, but the presumption
that the Head of the State does not take political responsibility requires that each act
which is adopted by the Head of the State requires countersignature.

The Constitutional Court of the Republic of Latvia in the judgement of
16 October, 2006 stated that “Constitutional executive power in the Republic of
Latvia is the Cabinet [..]. The President, who bears no political responsibility, the
Constitution grants certain executive functions, but also these functions are required
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to implement with the Cabinet member’s consent. [..] Those executive functions
which in the Constitution expressis verbis are trusted to the President are also subject
to the Cabinet’s will by countersignature institute. It means that in the Republic
of Latvia countersignature institute is widely applied to the President’s executive
functions.”

Such regulation leaves open a question, what happens to those President’s acts
which are not subject to the countersignature? One of the most prominent examples
is the President’s right to pardon. This right is fulfilled individually by the President,
overlooking the clemency file and coming out with a decision. It would be unlikely that
the President has no responsibility for the work, acts content and its consequences.

The President is legally responsible (constitutional responsibility) for his
actions, but this responsibility will occur only if he violates the Constitution. The
Constitutional Committee has come out with its ideas about the possibilities how to
strengthen the President’s institute (Valsts prezidenta Konstitucionalo tiesibu komisija,
2011, p. 161.-167.). The Constitutional Committee suggested working out a different
regulation which would pay more attention to the constitutional responsibility, as well
as decide what the procedure would be like (Valsts prezidenta Konstitucionalo tiesibu
komisija, 2011, p. 125.-132.). The concept “political responsibility” includes more
than the Constitution violation, because it deals also with moral principles. Political
responsibility has a dual nature — direct and indirect. For example, in the Republic
of Latvia for the President’s acts, which are not countersigned by the minister or the
Prime minister, the President shall be indirectly responsible.

Professor K. Di lers indicated that it may be a questionable belief that
countersignature institute itself can exclude the President’s political responsibility. He
distinguishes the responsibility to the Parliament and to the people (Di lers, 2004,
p. 121.-122.). According to the Republic of Latvia Constitutional Article 51 the Parliament
in a closed session may dismiss the President. On the other hand, people express their
support to the President when it decides of the dissolution of the Parliament if the
President has proposed to dissolute it. In this case there are no principles how to
determine that the President has violated and neglected national or public interests.
It means that currently, from the negative point of view, the Parliament can easily
decide on the President’s dismissal. One way is to replace political responsibility
with constitutional responsibility. Thus in such case may be reduced the Parliament’s
power, as the supreme institute in parliamentary state, to decide whether to dismiss
or not the President from his ofhce.

To conclude it should be noted that the presumption that the Head of the State
is not politically responsible does not clearly reflect the current situation in European
Union Member States. The Head of the State’s political responsibility reflects itself
as duties that he is obliged to obey. These duties are declared by the Constitution.
At the same time the Head of the State has to respect national or public interests.

> Sk. Satversmes tiesas (the Constitutional Court of the Republic of Latvia) 2006.gada 16.oktobra
sprieduma lieta Nr.2006-05-01“Par Radio un televizijas likuma 46. panta sestas, septitas, astotds un
devitas dalas atbilstibu Latvijas Republikas Satversmes 58. un 91. pantam” 15.3. punktu
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Countersignature institute is an instrument through which the minister who has
countersigned the Head of the State’s Act takes responsibility for it. But in those
cases when the Head of the State makes a decision alone, he must deal with indirect
responsibility. At the same time it is difficult to measure the limit of this responsibility,
because it is closely related to moral aspects.

Conclusions

1. Presumption that the Head of the State is not politically responsible demands that
each Act of the Head of the State must be countersigned by a minister who takes
responsibility for it. This presumption is closely connected to the countersignature
institute. Still this institute should not be thought as the presumption’s that the
Head of the State is not politically responsible guarantee. Countersignature proves
that the act has been adopted in a certain procedure and that it is in force.

2. Instead of the concept “politically irresponsible” it would be more appropriate to
use a different formulation — “not politically responsible”.

3. The presumption that the Head of the State is not politically is closely connected
with the the countersignature institute and its' evolution. Historically this
presumption was linked with a monarch institute. The presidents institute
has “inherited” the presumption that the Head of the state is not politically
responsible, but the president’s accountability issue should be assessed differently.
The amount of responsibility is committed to the state’s model — presidential,
parliamentary of semi-presidential.

4. The Head of the State’s political responsibility reflects itself as duties that he is
obliged to obey and which are declared in the Constitution. The Head of the
State has to respect national or public interests. In those cases when the Head of
the State makes a decision alone, he deals with an indirect responsibility.
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Gunta Pastore!

EUROPEANIZATION OF FOREIGN POLICY
OF THE NEW MEMBER STATES: THE CASE
OF LATVIA

Abstract

The aim of the study is to examine the EU membership impact on the Latvian
foreign policy. It aims at exploring changes of the Latvian foreign policy motivated
by the EU adaptation pressures, and the intervening factors. The main interest is to
see how domestic actors explain the extent of EU impact on the national foreign
policy. In doing this, the impact of the EU Common Foreign and Security Policy on
Latvia will be examined from the perspective of the Europeanization concept and
the rational choice and sociological institutionalism. The socialization of national
representatives participating in the EU decision making as well as interaction of the
domestic actors producing changes will be examined.

Keywords: Europeanization; foreign policy; domestic actors; Latvia

Introduction

The EU has an ambition to be a global actor. Its ability to speak in one voice
requires coherent policies of the member states. Nevertheless, the diversity within the
EU after the last enlargement has increased, and the newcomers bring new interests
and preferences at the EU level. It has raised interest among scholars to explore the
EU policies of the new member states.

This study aims to examine the EU impact on the Latvian foreign policy. From
the Europeanization perspective, Latvian foreign policy is an area of particular
interest. The EU accession was highly politically motivated and grounded in security
considerations. It indicates that participation in the EU Common Foreign and
Security Policy (CFSP) for the country is of vital importance. It is of interest to see to
what extent the membership has empowered this crucial policy area for Latvia - small
and geopolitically vulnerable country.

Latvian foreign policy’s pre-accession agenda was aimed at gaining EU
membership, and redefining the state away from the East, towards Europe (Galbearth

' Ph.D student, Faculty of Social Sciences, University of Latvia, gunta.pastore@gmail.com
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20006, p. 451). With the membership, there has been fundamental shift in Latvian
foreign policy, while at the same time we see a number of interesting continuities
despite the ‘normalization’ (Milksoo 2005). Competing logics in the Baltic Sea region
mean that while Latvias foreign policy objectives may overlap with other EU and
NATO member states, this may not necessarily be the case. The lack of convergence
is the biggest hurdle for Latvian foreign policy (Galbearth 2006, p.444).

Scholars as Shimmelfenning and Sedelmeier (2005, p. 7) argue that
Europeanization in the Central and Eastern Europe is a far-reaching process.
The domestic factors can be a source of non-convergence in foreign policy. The
Europeanization of foreign policy may be reversible if, for example, a member state
falls back on its own resources and individual strategies if domestic actors oppose EU-
inspired changes.

In the case of Latvia, scholars have focused on the Europeanization as a EU
impact on social and political processes (Ozolina and Tisenkopfs 2005). Besides, they
have explored the EU influence on the Latvian public administration (Reinholde
2005) and the sources of preference formation of the Baltic States’ European policy
(Vilpisauskas 2011). With regard to specific EU policies, the first pillar area, e.g.,
economic, cohesion and social policies have been analyzed (Muravska 2009; Akule
2007), as well as the Europeanization of the Latvian foreign aid policy (Timofejevs-
Henriksson 2010). This study aims to fill the gap in the existing research by exploring
the impact of the EU on Latvian foreign policy. This study is also willing to introduce
further empirical evidence to the existing limited literature on Europeanization in the
foreign policy process and outcomes in the EU new member states.

The aim of this study is to explore changes of the Latvian foreign policy motivated
by the EU adaptation pressures, and the intervening factors. It is also of interest to see
how the domestic actors explain the extent of EU impact on the national policy. In
doing this, the study seeks the answer to the following questions:

* How has EU membership influenced the foreign policy of Latvia?
* What is the role of domestic actors in response to the EU adaptation
pressures?

The point of departure of the study is the review of the previous research about
the Europeanization, including rapidly growing studies on the Europeanization of the
national foreign policies. The literature review is a necessary basis for the theoretical
approach and the empirical study.

2. The review of previous research

The review of the literature, firstly, will discuss the development of the
Europeanization concept and its application in the EU first pillar area. Different
Europeanization definitions, dimensions, causal mechanisms and outcomes will be
reviewed. Acknowledging the methodological limits of the concept of Europeanization,

2 Cited by Galbreath (2006., p 444)
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it will proceed with reviewing of the New Institutionalism approach - the rational
choice and sociological institutionalism. Subsequently, the Europeanization in
the foreign policy area will be discussed by focusing on definitions, dimensions,
mechanisms and outcomes at the national foreign policy.

2.1. The concept of Europeanization — richness of definitions

For scholars, Europeanization has been the research subject for almost thirty
years, examining mainly the ‘supranational’ EU first pillar impact on its members.
The main aim has been to explore the causal significance of the EU for the domestic
change. Under the time, the concept has been developed in many different ways,
resulting in danger of its conceptual stretching (Radaelli 2000, p. 1). The usage
of the Europeanization has even been put into the question (Olsen 2002, p.922).
Nevertheless, scholars continue to employ the concept, while at the same time asking
of whether the Europeanization is ‘still fashionable, yet useless’ (Moumoutzis 2011,

p- D).

2.2. The definitions and dimensions of Europeanization

What is Europeanization? It includes a number of possible definitions. It could be
understood as the globalization or Westernization which, is more historical approach
to the problem of what Europeanization, actually means (Olsen 2002, p. 926).
Europeanization has been explored also as a matter of cultural diffusion, process of
adaptation of the institutions or adaptation of policy and policy process (Featherstone
and Radaelli 2003, p. 6).

A more traditional approach of what Europeanization means is the EU integration
process on the various national political systems of EU member states. One of the most
typical is explaining it as the EU impact on its member states in terms of structural
changes, variously affecting actors and institutions, ideas and interests (Featherstone
and Radaelli, 2003, p. 13).

The pioneer of introducing the Europeanization concept is considered to be
Ladrech (1994). He offered the first operational definition stating that Europeanization
is ‘an incremental process reorienting the direction and shape of politics to the degree
that EC political and economic dynamics become part of the organizational logic of
national politics and policy making’.

Many scholars have further developed Ladrechs definition. Radaelli (2000)
redefined the Europeanization by emphasizing not only organization adaptation but
adding the norms and values. According to Radaelli (2000, p. 4), Europeanization
is ‘a process of (a) construction, (b) diffusion and (c) institutionalization of formal
and informal rules, procedures, policy paradigms, styles, ‘ways of doing things’, and
shared beliefs and norms which are first defined and consolidated in the making of
the EU public policy and politics and then incorporated in the logic of domestic
discourse, identities, political structures and public policies’.

Olsen (2002, p. 923.-924.) distinguishes at least five different meanings on
Europeanization and wonders if, despite of being fashionable, the concept is useful. He
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identifies (1) changes of external territorial boundaries; (2) development of institution
of governance at the EU level; (3) penetration of national and sub-national levels of
governance; (4) exporting norms of political governance and organization that are
peculiar to the to the EU beyond its owns territory; (5) political project aiming at a
unified and politically stronger Europe.

In parallel to the debate of the definitions of Europeanization, there is ongoing
discussion about whether Europeanization is one-direction or two-direction process.
From the beginning, Europeanization scholars focused on the national adaptation to
the EU pressures the zop-down (‘downloading’) process. Later on, they started to apply
Europeanization as the two way process, which includes the bottom-up (‘uploading’)
dimension or the projection of the national policies at the EU level. Furthermore, the
cross-loading dimension has been distinguished which is explained as combination of
top-down and the bottom-up dimensions.

The top-down dimension is used to explain the adaptation of the national structures
and processes in response to the EU pressure. Thus Europeanization represents the
approach or ‘reception’. 7he bottom-up process is understood as the projection of the
national ideas, preferences and models from national to the supranational level. 7he
cross-loading means a process of identity and interest convergence.

2.3. The mechanisms of Europeanization

Methodologically, the main challenge is how to measure the impact and how
to integrate agency in explaining change (i.e. to what extent domestic actors are
responsible for change) (Radaelli, 2000, p. 16). There are different understandings
about the mechanisms of EU impact on member states and domestic responses to
pressures for change from EU.

Cowles, Caporaso and Risse (2001, p. 3) suggest the goodness of fit between
the EU and the domestic level and the adaptation pressure as a main mechanism
for producing changes. Nevertheless, scholars argue that Europeanization can occur
even without adaptation pressure through such mechanism as changing of domestic
opportunity structures which leads to a redistribution of resources between domestic
actors, and framing domestic beliefs and expectations which changes the beliefs of
domestic actors (Knill and Lehmkuhl, 2002).

M.Smith (2000, p. 617) suggests four mechanisms for Europeanization: (1) elite
socialization; (2) bureaucratic reorganization; (3) constitutional change; (4) public
support for European political co-operation. He argues that historical experiences,
power resources, key relationships, institutional mechanisms and government types
affect the EU pressure.

Borzel and Risse (2003) propose the following framework. Firstly, there should be
an adaptation pressure, which comes from misfit between the EU and domestic level.
Secondly, there are two possible ways to proceed, which are based on two theoretical
frameworks — rationalist choice institutionalism and sociological institutionalism.
These two theoretical frameworks, as explained by Héritier (2001, p. 3) to measure
Europeanization are grouped along two dimensions in terms of their theoretical
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foundations - actor-based (rational choice) institutionalism and institution-based
(historical, sociological, and constructivist) approach. The actor-based institutionalism
explains the impact on member states in terms of rational strategic action of corporate
actors with specific preferences in distinct institutional contexts that limit and/
or facilitate the pursuit of these strategies and establishes a systematic connection
between domestic political conditions and incentives to comply with European
policy demands (Heriter, 2001, p. 3.-4.). The institution-based approach accounts for
changes in terms of gradual adaptation to changing institutional rules and norms by
applying ‘logic of appropriateness’ (March and Olsen 2005).

The actor-based institutionalism argues that mismatch between European policy
demand and national policies generate pressure to adjust. Variations of domestic
structures (defined in terms of veto points) lead to distinct national responses to the
same external pressure. Given the need to adjust, a large number of veto points — in a
politically decentralized political system - will make policy adjustment more difficult
to introduce, while a low number of veto points will facilitate policy adjustment.
The institutions do not determine actions but leave the scope for strategic and
tactical choices of actors. In this way, the actors’ preferences and beliefs have to be
introduced in order to account for a policy outcome. Actors operating in a particular
institutional context are — public and private, individual and corporate actors with
specific preferences and normative and cognitive views have at stake in a particular
policy area and seek to influence the process according to their goals within the limits
imposed by institutional prescriptions (Heriter, 2001). Individual of collective actors
influencing the change are called vero players. If we know the preferences of veto
players, the position of status quo and the identity of agenda setter (the sequence of
move of different actors) we can predict the policy outcome of the policy-making
process (Tsebelis 2002, p. 2.- 3.).

2.4. Degrees of the Europeanization

It is important not only to explore the direction of the domestic change but
also the magnitude of change caused by the EU pressures. Borzel and Risse (2003)
introduce the following degrees of change — (1) inertia or lack of change, (2)
absorption or modest change as well as (3) transformation or high degree of change.

3. Europeanization of foreign policy

For a long time, there was no interest in applying the Europeanization concept
in the area of foreign policy. It has been explained by the unique nature of the
national foreign policy, which lies in the center of state’s sovereignty. The jealousy
about sovereignty explains why the CFSP still works through intergovernmental
bargaining (Major, 2005). Nevertheless, rapid developments in the EU CFSP raised
interest to apply Europeanization to the foreign policy as well. Europeanization as a
process of the domestic adaptation in foreign policy gained a widespread usage with
the Maastricht Treaty in 1991 (Featherstone, 2003).
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Although CFSP it is much more voluntary and non-hierarchical cooperation
framework, scholars agree that Europeanization occurs in this area as well (Bulmer
and Radaelli 2004). As minimum, participation in the CFSP affects the institutional
procedures by which governments make decisions (Smith, M 2000). White (1999)
argues that national foreign policies are not replaced by the CESP but the context in
which they operate, the process through which they are made, and their outputs all
show clearly growing impact of Europeanization. Moreover, White (1999) concludes
that traditional International Relations theory and Foreign Policy Analysis cannot
explain this phenomenon.?

Manners and Whitman (2000) are mentioned as the beginners. Although not
explicitly, through applying the Foreign Policy Analysis, they define the national
foreign policy as® (1) adaptation through EU membership; (2) socialization of FP
makers; (3) domestic factors in process; (4) bureaucratic factors; (5) the EU context as
a constriction or as an opportunity; (6) special relations and interests at the national
level. They conclude that (1) national foreign policies are separable but no longer
separate from the EU context; (2) there is some socialization effect but not complete:
(3) domestic, European and foreign policies have become difficult to differentiate in
this multi-level political system.

Tonra (2001, p. 8) defines the impact of the CFSP on the national level as: (1)
access to more information; (2) unparallel access to international decision-makers;
(3) expansion and restructuring of administration and development of positive and
dynamic diplomatic culture’. He identifies the Europeanization of foreign policy as
‘ transformation in the way in which national foreign policies are constructed, in
the ways in which professional rules are defined and pursued and the consequent
internalization of norms and expectations arising from the complex system of
collective European policy making’.

Jorgensen (2004) introduces several different meanings of Europeanization in the
foreign policy area: (1) adaptation - how national foreign policies have been changed,
transformed and adapted as a result of European integration; (2) elevation of some
aspects of foreign policy to the level of EU policy making; (3) empowerment of bulk of
member states who are enabled to conduct foreign policy that goes beyond their own
borders. Weaver (1994) underlines the particular nature of the foreign policy where
‘the statesman is located in the midst of domestic policy from where he collects the
motives and drives for a foreign policy which is then conveyed to the outside world.’
The development of the CFSP accordingly is defined as a ‘system of external relations,
a collective enterprise through which the national actors conduct partly common,
and partly separate, international actions. This is intensive system of external relations
in which the cooperating actors intervene’. (Hill and Wallace 1996)

According to Wong (2007, p. 328), the EU membership changes the substance
of national foreign policy, and European norms, interests and identities replace the
national ones. Hill and Wong (2011, p. 23) in their comparative study about the

> (Tonra 2001; Wong 2005, 2007; Smith 2004; Major 2008; Hill and Wong 2011; Pomorska
2005, 2011; Jokela 2011; Brommesson 2009; Moumoutzis 2011).
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foreign policies of ten member states within the CFSP argue that ‘Europeanization
is considered a relevant concept in the area of foreign policy, despite the lack of the
restrictive legal regime and the limited scope for initiative by the Commission’.

3.1. Definitions and dimensions of Europeanization of the foreign policy

Wong (2007, p. 325) argues that Europeanization should be understood as a
reciprocal relationship between the EU and its member states where the key dimensions
are (1) top-down or adaptation to the EU pressures and (2) bottom-up Europeanization.
The Europeanization in these two key dimensions leads to two different outcomes —
the projection of national policy preferences at the EU level, and changes of national
foreign policy due to EU stimuli and pressures (Flers and Muller, 2010, p. 8). In
addition to these two dimensions, Hill and Wong (2011,p. 20) introduce the third
dimension - the ‘cross-loading, which is result of above two dimensions.

The rop-down dimension is explained as the adaptation of EU norms and the
policy convergence. It includes harmonization and transformation of a member state
to the needs and requirements of EU membership. The indicators of the top-down
dimension are (a) increasing salience of European political agenda, (b) adherence
of common objectives, (c) common policy obligations taking priority over national
domains reserves, (d) internalization of EU membership and its integration process
(‘EU-ization’) and (e) organizational and procedural change in national bureaucracies
(Hill and Wong 2011, p. 2). The bottom-up dimension is explained as the national
projection. The indicators of this dimension are (a) state attempt to increase national
influence in the world, (b) attempt to influence foreign policies of other member
states, (c) state uses EU as cover/umbrella and (d) national foreign policy uses the
EU level as a multiplier (Hill and Wong 2011, p. 2). The identity reconstruction or
cross-loading dimension is explained as the result of both previous dimensions. The
indicators of this dimension are (a) the emergence of shared norms and values among
policy-making elites in relation to international politics (Hill and Wong 2011,p. 2).

On the other hand, Moumoutzis (2011, p. 4) argues that the discussion on ‘up-
loading/ down/loading’ has created more problems than it has resolved. He believes
that the concept is useful if only it has one face. If the two levels interact and change
simultaneously, it is not impossible to determine the direction of causality. Therefore
Europeanization should be defined as the rop-down and ‘a process of incorporation’ at
a domestic level. He also argues that uploading refers to the outcome of the process.
Moumoutzis (2011, p. 6) offers the following revised definition of Radaelli (2000,
p. 4) by formulating the Europeanization as ‘a process of incorporation in the logic
of domestic (national or sub-national) discourse, political structures and public
policies of formal and informal rules, procedures, policy paradigms, styles, ‘ways of
doing things’, and shared beliefs and norms which are first defined in the EU policy
processes’.



66 European Integration and Baltic Sea Region: Diversity and Perspectives

3.2. Mechanisms of Europeanization

Cowles, Caporaso and Risse (2001) suggest the ‘goodness of fit’ between the EU
and the domestic level as a main mechanism for producing changes. Nevertheless,
scholars argue that Europeanization can occur even without adaptation pressures
through such a mechanism as changing of domestic opportunity structures and framing
domestic beliefs and expectations. As the academic literature demonstrates, different
scholars apply different mechanisms, and there is no uniform approach.

It is necessary to understand which mechanisms are more appropriate in the
foreign policy area. Could the same mechanisms for the first pillar area be applied
in the foreign policy? There is no one approach in explaining the domestic impact
of the EU. Some scholars identify the institutional level of misfit to adapt to the
EU measures between European and domestic arrangements as the most important
variable in explaining change. Some emphasize the extent to which EU policies have
altered domestic opportunity structures (Knill and Lehmkuhl, 2002). Other scholars
focus on both — the institutional compatibility and domestic opportunity structures
(Knill, 2001; Cowles, Caporaso and Risse, 2001; Borzel, 1999). Scholars like Checkel
(2001) focus on cognitive impact of the EU on beliefs and expectations of actors to
account for domestic change.

The institution-based or sociological institutionalism argues that the main causal
mechanism producing domestic changes is the socialization of the foreign policy
representatives in the framework applying ‘logic of appropriateness’. These actors
become convinced about the properness of the EU norms and, subsequently, are able
to persuade those domestic actors, which are against to adopt the EU requirements
The rational choice, institutionalism, emphasizes the strategic behavior of the actors
in order to pursue their preferences which are fixed.

M.E. Smith (2000, p. 617) introduces a framework for measuring change in the
national foreign policy by defining the following mechanisms of domestic adaptation:
(1) elite socialization; (2) bureaucratic reorganization; (3) constitutional change; (4)
increase in public support. This approach includes polity and politics but not policy,
therefore Hill and Wallace (2004) point on the transformed context in which member
states operate - ‘habits of cooperation, accepted advantages of shared information,
responses to common threats, cost saving through increased collaboration have all
significantly altered patterns of national policy-making’. They consider that it is
possible to redefine the national interests and identities in the context of European
integration, which is sociological institutionalism or constructivism approach.

Moumoutzis (2011, p. 17) refers to the concept of ‘strategic usage’ according to
which ‘public officials may find it useful to employ the institutional cooperation.
Therefore the alternative to the socialization model is incorporation of EU practices and
procedures into the national foreign policy as a result of strategic calculation. It is possible
to construct such models without introducing the state-as-a-unitary-actor assumption
and treat the preferences of different actors as a matter of empirical investigation

4 Cited by Heritier (2001, p. 4.)
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(Hollis and Smith 1986, p. 273, 278) , (as cited by Moumoutzis 2011, p. 11).
According to this explanation, the national foreign policy goals are not transformed
as a result of Europeanization. National foreign policy makers engage in strategic
calculation in an attempt to maximize the fixed foreign policy preferences and secure
specific foreign policy goals. They consider the consequences of alternative courses of
action (the costs and benefits) and choose the relevant EU foreign policy practices
and procedures because they allow for such maximization and offer means to achieve
goals more effectively (Moumoutzis 2011, p. 17).

3.3. Degrees of Europeanization in foreign policy
Hill and Wong (2011, p. 5) distinguish the following degrees of the

Europeanization of the national foreign policies: 1) significantly Europeanized;
(2) willing to Europeanize, but still a partial or slow process; (3) Erratic in the
degree of Europeanization, either over time or between issue-areas; (4) consistently
instrumental in the approach to Europeanization; (5) resistant to Europeanization;
(6) de-Europeanizing — trying to get rid itself of any perceived restrains; (7) never
significantly Europeanized.

4. Conclusions

The review the literature about Europeanization, particularly, in the area of
foreign policy demonstrates that there is a great variety in understandings of the
Europeanization concept. In order to establish the analytical framework for this
study, it is necessary to draw the borders of this concept. The literature demonstrates
that the national foreign policies are exposed to ‘numerous intervened and competing
incentives stemming from the domestic and international spheres’ (Major 2005, p.
187). It also shows that in order to properly understand national foreign policy it is
necessary to put greater attention to domestic factors, a need to ‘bring the domestic
back’ (Ziirn and Checkel 2005, p. 1045). The literature also shows that from the
empirical research perspective it could be difficult to explore the Europeanization as a
three dimensional process.
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BOOM AND BUST IN THE BALTIC STATES:
WHAT HAPPENED TO THESE ECONOMIES
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Abstract

This paper investigates the recent economic evolutions in the Baltic States. After
the Global Financial Crisis the States of Estonia, Latvia and Lithuania are facing
high unemployment rates and only moderate growth perspectives. It is argued,
that economic policy has restricted taking into account the constraints of small
states. The recent economic strategy of internal devaluation is reviewed from a
macroeconomic perspective. The main finding of this paper is that the chosen
strategy is likely not helping to reduce unemployment in a short-term, but can be
supportive for future growth perspectives via the enhancement of a transformation
process into an innovation-driven economy.

Keywords: Baltic States, Economic Policy, Global Financial Crisis

I. Introduction

For the past two years, the Baltic States of Estonia, Latvia and Lithuania have
been caught in a fatal recession. The Global Financial Crisis (GFC) has hit these
economies particularly hard: the overall output declined at a double-digit figures rate
and unemployment increased. A full recovery in economic and social terms seems to
be a long time off. Although contractions in Gross Domestic Product (GDP) came to
an end in 2010 (Estonia and Lithuania, but not for Latvia) the future growth prospects
for the Baltic States are moderate. On the contrary, the high unemployment rates in
Baltic States are likely to become a persistent problem within the coming years. This
paper attempts to identify the impacts of the recent macroeconomic strategies to cope
with the crisis. A macroeconomic analysis is used to explain past developments and
highlights feasible future strategy to regain stability and sustainability in terms of
economic development. First, it is necessary to overlook the recent macroeconomic
situation in the Baltic States (see table 1).
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Table 1. Selected Economic Indicators for Baltic States from 2009 to 2015

2009 2010* 2011* 2016*
Estonia
Real GDP -13.9 3.1 3.3 3.6
Consumer Prices -0.1 2.9 4.7 2.5
Current Account Balance 4.5 3.6 3.3 -3.7
Unemployment 13.8 16.9 14.8 -
Latvia
Real GDP -18.0 -0,3 3.3 4.0
Consumer Prices 3.3 -1.2 3.0 1.9
Current Account Balance 8.6 3.6 2.6 2.6
Unemployment 19.0 17.2 15.5 -
Lithuania
Real GDP -14.7 1.3 4.6 3.6
Consumer Prices 4.3 1.2 3.1 2.5
Current Account Balance 4.5 1.8 -0.9 -3.3
Unemployment 17.8 16.0 14.0 -

* Projections

Source: IMF (2010): World Economic Outlook, April 2011.

Following the latest forecasts of the IMF’s World Economic Outlook (April
2011), GDP recovery to pre-crisis levels can be achieved around 2014/15 at the
earliest. This prediction considers average output declines of 20 % in the recession
years compared to future growth perspectives of 3 to 4 %.

The growth of consumer prices is projected to become positive in a very moderate
way, oscillating around the European Central Banks inflation target of two percent.
Before the crisis, Baltic economies were net importers with negative current account
balances up to double-digit values. In 2009, the decline in imports was much stronger
than the decline in exports, resulting in a positive current account balance. This
crisis induced situation that should be phasing out in the next years, as imports to
Baltic economies began increasing again. A profound challenge for policy makers in
Baltic States will be the reduction of unemployment. Rising unemployment stopped
growing at the end of 2010. For the recovery of labor markets, which should be
seen as a dependent market, several obstacles can be identified, when one looks at
the economic policy constraint of the Baltic States. These constraints are equal parts
external (economic interconnections with no or very limited access to national policy)
and internal (economic interactions due to chosen national policies) in nature. To
distinguish various kinds of factors the next chapter identifies economic characteristics
of small states, such as the Baltic’s derived from theory.
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II. Theoretical assumptions on the size of small states

Small states, such as the Baltic States, share some inherent economic
characteristics highlighted in research. On the one hand they were supposed to suffer
from disadvantages resulting from the small size of their internal markets. Given this
situation it is more difficult for small states to develop into a diversified economy. On
the other hand small states were able to exploit quick decision-making processes and
benefit from flexibility and transparency. This allows them to concentrate on global
niche markets, especially in the service sector, where economies of scale are not that
important. Furthermore, they have a pronounced ability to attract mobile factors of
production (capital and qualified labor) and to offer favourable conditions, without
having to fear countervailing measures by the heavyweights of the world economy
(Dehejia and Genschel, 1999 / Katzenstein, 2003 / Qureshi and te Velde, 2007).

However, their high degree of specialization usually implies a high degree of
openness and often also a strong focus of small states on a few select partners in
international business (Armstrong and Read, 2002). This can contribute to a high
degree of vulnerability to exogenous factors and a high volatility in terms of economic
performance: a “mocha cup” effect (it takes only a light shake to make a mess of
things). In the case of the Baltic States following of these theoretical assumptions are
held to be true:

* Small size of markets and a medium level diversification of economy. In all
Baltic States Population is below 5 Million (CIA, 2010).

* High stake in service sector. In all Baltic States Service Sector expanded to
over 70 % as share of GDP (CIA, 2010).

* Flexible institutions, especially financial markets. Baltic States share low
levels of regulation, corporate and business taxes and union density on labor
markets (WEE, 2010).

* High degree of openness focussing on trading partners in Scandinavian and
Western Europe. The degree of openness in 2009 (Export + Import/GDP)
was 1.26 in Estonia, 0.91 in Latvia and 1.21 in Lithuania (Eurostat, 2010).
The main trading partners (> 10 % of export or import share) in Estonia are
Finland, Sweden and Germany. In Latvia and Lithuania - Russia, Germany
and Poland are dominating partners in trade. Interregional trade between
the three Baltic States is of high importance as well (CIA, 2010).

* “Mocha cup” effect: High volatility of GDP, unemployment and price level.
From 2002 to 2008 Baltic States achieved GDP growth rates over 10 % a
year and an impressive reduction in unemployment. Nevertheless, inflation
boosted at double digit-figure rates. Within one year (2009) output declined
and unemployment soared up to 20 % in all countries. Growth of consumer
prices stopped or even became negative (EBRD, 2010).

These “stylised facts” can be interpreted as a result of the transition path the Baltic
States followed after regaining their independence in 1991. The Baltic economies
were hit harder by the breakup of the Soviet Union than the most other countries
in Central and Eastern Europe (CEE). Structural reforms like wide-ranging price
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and trade liberalization and privatization were undertaken quite early and flanked by
fixed exchange rate regimes. This strategy established a basis for a speedy economic
recovery at the turn of the millennium. On the other hand, the implementation
of the structural approach (often called ,shock therapy’) released imminent dangers
particularly the unregulated character of financial markets.

In the 1990’ Baltic States had virulent phases of recessions and booms, including
banking crisis. After entering the pre-accession stage to the Eurozone in 2004 (and
for Estonia the introduction of the Euro in 2011) the pegging of the local currencies
to the Euro a new boom phase began which was ended sharply at the beginning of
the Global Financial and Economic Crisis End of 2008. This development will be
reviewed in the next chapter.

II1. Baltic Boom and Bust

To understand the recent macroeconomic situation and policy decisions one
has to review the last decade of the Baltic economic evolution. After the economic
drawback due to the financial turmoil of the Russian Crisis 1998-99 the Baltic States
quickly recovered via reorientation of business relationships: A realignment process
from Russian to Scandinavian trade partners. This Nordic Integration was particularly
strong in financial markets, especially in the banking sector. The sine qua non of the
millennium boom was the integration process with the European Union (EU) in
political (via the enlargement process 2004) and economic terms (via the entry into
the EU’s exchange rate mechanism in 2005). These evolutions boosted private sector
confidence and business climate. The economic upswing at the beginning of the
millennium expanded to a boom due to financial markets. Credit demand increases
sharply because of high permanent income expectations and cheap credits offered
by the supply side. The Nordic banks flooded the Baltic capital markets with euro-
dominated loans valued at low real borrowing rates (Purfield and Rosenberg, 2010).
As a consequence the debt position of households and corporates in Baltic States
increased constantly (see Figure 1).
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Figure 1. Domestic credit to private sector (in per cent of GDP)
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Source: EBRD, Structual Change Indicators, 2011

Beneath the rising debt position the millennium boom in Baltic States was
boosted to a high extent via Foreign Direct Investment (FDI) inflows. As can be
seen in table 2, the high growth of FDI inflows accelerated within the last decade.
In 2008, the FDI inward stock of the Baltic States was about five to six times higher
than in 2000. Compared to GDP, the stock of foreign capital has a share of 69 %
in Estonia (with 29 % of GDP outward stocks), 34 % in Latvia (with 3 % outward
stock), and 27 % in Lithuania (with 4 % outward stock) in 2008. These data attest a
relatively high percentage share of foreign finance in GDP. This should not indicate
a significant problem. Other CEE-countries, like Poland, had high shares of FDI as
well, but the combination of overall debt makes the difference.

Table 2. FDI stocks in Baltic counties

FDI inward stock (mill. $) FDI inward stocks as % of GDP

2000 2008 2000 2008
Estonia 2.645 15.962 47 69
Latvia 2.084 11.477 27 34
Lithuania 2.334 12.847 20 27

Source: UNCTAD, World Investment Report 2009, pp. 251, 255.
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The last main factor that got hit so hard within the GFC was the accelerating
inflacion within boom times. Inflation overleapt double digit values and pushed
economy-wide wage growth. As a consequence wage growth exceeded productivity
growth and led to increasing unit labor costs and decreasing competitiveness. Factors
of production (Labor, Capital and Investment) concentrated on the booming non-
tradable sectors, especially real estate, construction, financial services and retail. At
the beginning of 2008 Baltic economies eventually overheated. This may be truer
for Latvia and Estonia than for Lithuania due to its more moderate growth rates and
higher absorptive capacity of its larger economy (Purfield and Rosenberg, 2010).

The slowdown of economic activity in Baltic States started before GFC became
relevant outside of the United States in late summer 2008. In the first half, real
activity decelerated in Latvia and Estonia due to deflation of earnings outlook in the
real estate sector; the bubble started to burst. Growth rates of inflation and wages
remained high, leading to a profound loss in international competitiveness. In this
critical situation the GFC took off with the bankruptcy of Lehman’s in September
2008. In all countries the Crisis spread its way via the financial system in a devastating
way through two different channels:

* 'The precipitate credit crunch to investment; and
* The crash in consumption caused by debt inflation in private consumer
credits.

These two evolutions were direct causes of the freeze-up of global financial
flows and the decreasing volume in world trade, which impacted also domestically-
owned banks. The contradiction in international trade is, of course, hard to offset
for small open economies like those of the Baltic countries. Although the Baltics
were net importers before the crisis, declining sales in export markets put a lot of
pressure on Baltic enterprises. Each of these three above-mentioned macroeconomic
problems had the potential to cause recessionary tendencies. The Baltic States were
hit by all. In the case of Estonia and Latvia, it even happened simultaneously. In
Lithuania, the negative outcomes of the crisis were felt first in the investment sector.
In the following weeks and month macroeconomic situation worsened: bankruptcy
and unemployment soared, exports decreased sharply due to the fact that main
Baltic trading partners (Nordic Counties and Russia) were hit hard by the crisis
themselves. Government expenditure was reduced due to declines in tax revenues
which aggravated the contradiction of private demand. Raising unemployment led to
decreasing nominal wages, further delimited private consumption.

In this situation the combination of external necessities (orientation toward
openness to trade) and past economic frame decisions (transition via shock-therapy,
euro adoption dogma) left less room for policy makers in Baltic Countries to cope
with the crisis. However, the economies of Estonia, Latvia and Lithuania were able
to regain macroeconomic stability and avoided a breakdown of their financial system
in summer 2009. On financial markets Baltic government’s assisted crisis-ridden
banks with providing liquidity via lowering reserve requirements and policy rates.
The fact that Nordic parent banks stood to their subsidiaries relieved pressure from
banking sector as well. In the real sector the start-up in global trade helped to raise
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exports and industrial production again. Nonetheless private demand remained weak
and unemployment rates still high. The next chapter will discuss the possibilities for
policy makers to deal with the pre-crisis situation in the context of sustainable future
growth perspectives.

IV. Coping with the Crisis

When hit by a global recession economies with an orientation toward foreign trade
often used the devaluation of their currencies to keep the worst from happening. In
2009 Poland showed how effective this instrument can still be employed. At the peak
of decreasing external demand the Polish Zloty depreciated against the euro, exports
remained stable and devaluation helped Poland to regain their export competitiveness.
For more than one reason a devaluation of the Baltic currencies would be reasonable as
well. In times of high growth the fairly uncontrolled lending activity of foreign banks,
i.e. very large inflows of liquidity, resulted in an overshooting of private consumption
and a spiral of demand-driven inflation combined with increasing wages. As a result,
the Baltic States have lost ground in international competitiveness: Compared to 2009
performance of Baltic States in the Global Competitiveness Report (2010) decreased.
Estonia lost 3 ranks (2009=32 / 2010=35), Latvia 14 ranks (2009=54 / 2010=68)
and Lithuania 9 ranks (2009=44 / 2010=53).

When the Global Financial Crisis began, their economies nearly collapsed due to
simultaneously deteriorating stability of the countries’ financial markets and decreasing
world demand. In this very situation the Baltic States were facing high unemployment
and needed to regain their competitiveness, but the ability to devalue their currency is
not possible under the European Exchange Rate Mechanism (ERM) II regime. Fiscal
policy is both not applicable (restrictions of the stability and growth pact) and sensible
in the face that external devaluation is impossible. Fiscal stimulus without devaluation
of the currency could harm competitiveness once more when the goal of activating
weak private demand overshoots. Even in a scenario were Baltic Economies would
exhaust or excess the ERM II fluctuation margins the devaluation of the exchange
rate bears other risks, too. Taking into account the enormous euro-dominated debt
positions of corporates and households (figure 1) a weaker exchange rate against the
euro would dramatically reduce private sector worth. The consequences could be a
new wave of bankruptcy and private insolvencies which could lead to a new financial
crisis. The redundancy of the positive effect on competitiveness is another weak point
in the strategy of external devaluation. Due to the high degree of imports and the
high integration of Baltic producers in international value chains the exchange rate
pass-through is assumed to be very high. For this and other reasons policy makers in
Estonia, Latvia and Lithuania decided to pursue an alternative approach to get their
economies out of the recession: an internal devaluation.

Recently the Baltic States are trying to regain their competitiveness via internal
devaluation. This can only be achieved via decreasing labor costs and moderate
growth of the inflation rate. Both cannot be influenced by policy makers directly,
but governments can support the change in real wages with cuts in public spending,
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balanced public accounts and maintaining flexible labor market institutions. Inflation
in small countries is mostly influenced by demand-driven booms and import prices
and is therefore an outcome of labor market processes (demand-led inflation) and
world markets (imported inflation). In the recent situation this strategy might not be
helpful to reduce unemployment in a timely manner. Nevertheless it offers one great
advantage: The ability to restore confidence among international investors. The Baltic
States greatly benefited from large FDI inflows during the last decade. Although the
abrupt drop-off in FDI at the beginning of the crisis aggravated the output decline,
the financial system of the Baltic States did not collapse. FDI can play a major role in
the long-run evolution of Baltic enterprises via backward and forward linkages and can
strengthen the ability to learn new methods of production from foreign companies.
In times of globalization small states are best off with specialization in world markets
and the implementation of their own innovations. In the current situation this may
take some time and while innovation-driven growth is not unleashed immediately
the recovery from crisis is likely to persist. Over the next couple of years the Baltic
States may face persistently high levels of unemployment and a worsening in social
conditions.

V. Conclusions

The Baltic economies achieved outstanding benefits in transition within the
last decade. Comparing the situation now with the Russian crisis it can be stated
that within this period the economic and social conditions of Estonia, Latvia and
Lithuania plainly improved. But going more into detail the past decade showed the
risks for small open economies in times of globalization and uncontrolled capital
markets. The Global Financial Crisis was of course an exogenous shock. But the very
hard outcomes of the Cirisis have to be seen alongside with internal imbalances built
up in millennium boom:

* High private debt position
* Demand-driven inflation
* Loss in competiveness

Now, within the pre-crisis situation a chance for re-structuring of the economies is
possible. To regain international competiveness should be the major goal for economic
policy in the Baltic States. This means not only reduction of unit-labor-costs but to
focus on innovation policies. Sustainable economic growth for the Baltic States can
be achieved best with the re-structuring of the economy into an innovation-driven
economy. To achieve this long-term goal the governments of the Baltic States should
support entrepreneur activities in the service sector. Fiscal policy would be well advised
to act anti-cyclical in order to cushion the negative economic and social outcomes
of the recent recession. At the same time a national innovation strategy has to be
implemented to promote private engagement in research and development. From the
authors perspective only the consequently promotion of private efforts in research
and developments will ensure the successful restructuring into an innovation-driven
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economy. This goal will take time, but it seems to be the best way for a sustainable
economic and social development in the Baltic States.
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Abstract

The purpose of this paper is to examine the procedure of interim measures in
international commercial arbitration. The main purpose of applying interim measures
in international arbitration proceeding is to ensure that it will be possible to enforce
the final judgment. In this paper a brief analysis will be provided regarding procedural
tribulations of interim measures in international arbitration. Universal legal doctrines
and international practice will also be examined.

Keywords: international arbitration, interim measures, enforcement

Introduction

This paper will address the issue of interim measures® in international commercial
arbitration. Interim measure is a relief or remedy to safeguard the rights of parties to
a dispute pending its final resolution.?

' LL.M, PhD student at University of Latvia, Faculty of Law, marta.abula@gmail.com

2 The term “interim measures” is preferred. There is a wide range of terminologies: provisional,

conservatory, protective or preliminary measures. Due to its widespread use “interim measures”
are rapidly identifiable. Nonetheless other expressions can be used without changing the
meaning.

> Yesilirmak, Ali. Provisional measures in international commercial arbitration. Hague:

Kluwerlaw, 2005: p.5.
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The growth of arbitration as a dispute resolution mechanism and the necessity to
protect international trade and business makes regulation of interim measures in the
EU of utmost importance. As there is no minimum standard for interim measures in
arbitrations taking place in the EU, there are threats not only to arbitration friendly
legal environments but also to attracting foreign investment. When speaking about
international business, one of the concerns of a party is a stable legal environment.
Lacking the regulation of interim measure could lead to doubts about protecting
the rights of party from non EU countries. Furthermore, nowadays the assets of a
party can be moved easily to offshore accounts; thus, creating opportunities to act in
bad faith. The concerns of non existent mutual legal environment in EU, makes this
subject essential to analyze and actualize for further discussions.

Due to the complexity and extent of such subject, it is important to outline from
the outset the approach to be taken. Hence, this paper will focus on three main issues
regarding interim measures, notably those demanding a clear legislative framework:

1. The possibility of arbitral tribunals ordering interim measures in EU
countries;

2. 'The relation between state courts and tribunals; and

3. The enforcement of arbitral ordered interim measures in EU countries.

The debate of the availability of arbitral ordered interim measures results, from
the absence of a legal provision addressing this issue. Therefore, it is necessary to have
to go one step behind and ask — Are arbitrators empowered to order interim relief in
EU countries? If so, what kind of interim measures can be decided by arbitrators?

This lack of consensus creates an open space for discussion, which results in
uncertainty that weakens arbitration as the best dispute resolution mechanism
available in international trade.

The Latvian Civil law procedure dates back to 1998. The regulation on arbitration
is set in Chapter Nr.78. Academics, as well as practitioners recognize the need to
amend it in order to overcome some of its weaknesses, thus providing the Latvian
legal system with a modern arbitration law.

This paper is based on arbitration practice, national laws and international
instruments such as the UNCITRAL Model Law on International Commercial
Arbitration (hereinafter referred to as the UNCITRAL Model Law) and the New
York Convention on Recognition and Enforcement of Foreign Arbitral Awards
(hereinafter referred to as the New York Convention) analyses. Mainly, an analytical
analysis method will be applied.

1. 'The possibility of arbitral tribunals ordering interim
measures in EU countries

It is now commonly accepted that arbitrators have the power to order interim
measures during the course of arbitration. It is further stated that arbitrators are
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the “natural judge” for interim measures®. It was argued that the “principle of party
autonomy should determine who has the authority to award interim relief >— that is
correct whenever parties can freely choose between two different jurisdictions.
Nonetheless, in the absence of an express legislative provision granting such powers, a
lack of consensus emerges. This lack of consensus creates an open space for discussion,
which results in uncertainty that weakens arbitration as the best dispute resolution
mechanism available in international trade.

The underlying theoretical discussion as to the source of arbitrator’s powers to
grant interim relief is very interesting. Are the powers to grant interim measures
inherent to arbitrators?® Or such powers can only be called upon on arbitrators
whenever an express legislative provision so provides?” Or acknowledging the existence
of an international arbitral legal order®, arbitrators’ powers to grant interim relief are
to be found on such an order? This latter approach endorses a delocalized view of
arbitration which sustains that international arbitration is not bound to any national
legal system.

The idea of an arbitral legal order is based on the application of the method of
international rules by arbitrators. The specific feature of such rules is the systematic
application of compared law resources. Upon comparison of different countries’ legal
regimes, as well as of the arbitral practice developed by international arbitrators,
an assessment on the existence of an undisputed acceptance of arbitrators’ powers
to grant interim relief is made. Almost all legislations recognize arbitrators’ power
to order interim measures. Latvian and Italian law is an exception. Equally, most
institutionalized arbitration centers expressly empower arbitrators to order interim
measures which, not surprisingly, result in the existence of a significant number of
reported cases dealing with requests for interim relief.’

It is important to understand that the existence of a transnational arbitral
legal order is not merely a theoretical issue. Such understanding has far reaching
consequences in arbitral practice. In a recent landmark decision'’, the French Court
de Cassation (FCC) upheld that international arbitral awards are not anchored to
any national legal system and consequently such awards are to be considered as
international judicial decisions. In the Putrabali case, the FCC formulated theoretical

* Yesilirmak, Ali. Provisional measures in international commercial arbitration. Hague:
Kluwerlaw, 2005: p.49.

5> Drahozal, Christopher. Party Autonomy and Interim Measures in International
Commercial Arbitration. ICCA Congress Series n. 11, 2003:p.179.

Donovan, Francis Donald. The scope and enforceability of provisional measures in international
commercial arbitration - A survey of jurisdictions, the work of Unictral and proposals for moving
forward. ICCA Congress Series n. 11, 2003.

7 Besson, Sébastien. Arbitration and Human Rights. ASA Bulletin, Vol. 24 n. 3, 2006.

8 Gaillard, Emmanuel. Aspects philosophiques du droit de 'arbitrage international. RCADI 327,
2007.

° International Chamber of Commerce Bulletin Vol. 11/1, spring 2000.

10 Cour de Cassation, arrét 1021 [29/6/2007] 1.ére chambre civile
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arguments to support the enforcement in another country of an international arbitral
award that had been set aside in the country where it was rendered. The FCC sustained
that international arbitral awards are not attached to any national legal order, thus
considering that such awards are based on an arbitral legal order.

This break in the vision of arbitration may settle the grounds towards a definitive
coming of an age’ in the realm of international arbitration. The application of these
concepts remains crucial in the current debate. One can argue that regardless of
express legislative recognition, the powers to decide on a request for interim relief
are called upon on arbitrators as a result of the acceptance of an international arbitral
legal order, thus rendering ineffective prohibition similar to the one existing in the
Italian and Latvian legislation.

Accordingly the legal framework addressing the availability of interim measures in
international arbitrations taking place in Latvia shall acknowledge such understanding
by expressly vesting arbitrators with the power to grant interim measures, thus
providing a clear legislative framework.

Similarly, to the recent trends expressed in the legislations of different countries'!
and to the approach adopted by the UNCITRAL Model Law'?, arbitrators shall have
the competence to grant interim measures whenever requested by the parties to the
arbitral proceedings.

This power shall be subject to party autonomy — arbitrating parties are free to
decide whether the tribunal shall have competence to grant interim measures or not.
Such provisions shall be construed as an opt-out clause. Whenever parties do not
expressly exclude tribunal’s powers, they will be empowered to rule on interim relief
whenever requested by a party. This is in line with Article 17(1) of the UNCITRAL
Model Law. This article shall provide inspiration for the Latvian legislator.

Specific features of international arbitrations also recommend that the power of
arbitrators to order interim measures shall not be restrictively understood. Therefore,
such powers shall be widely available. Effectively, parties to international arbitrations
often come from different legal backgrounds and choose to arbitrate under a neutral
regime. Parties shall be free to request from arbitrators, interim measures available
in the set of rules chosen to decide the substantive dispute or to govern the arbitral
proceedings. Accordingly, the legal framework shall not restrict arbitrators’ powers to
grant interim relief to measures available in Latvia.

The evolution that took place in the last twenty years, whether in legal regimes
or in arbitral practice regarding arbitrators’ powers to order interim measures remains
deeply intertwined with the arguments that have been put forth by practitioners and

' E.g. Art. - 23 of the Spanish law of arbitration of 2003, Section 25/4 of the Swedish Arbitration
Act of 1999, art. — 183 of the Swiss Private International Law Act, art. - 1041 of the German
ZPO, art. — 593/1 of the Austrian Arbitration Act. In the Dutch arbitration act, art. — 1051 and
in the English arbitration act 1996 [hereinafter EAA of 1996] — Arbitrators’ competence to grant
interim relief depends on a previous party agreement.

12° Art. — 17/1 of the UNCITRAL Model Law on International Commercial Arbitration.
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commentators. In his work on provisional measures, Yesilirmak'? has rounded up at
least nine arguments providing a strong support in favor of the availability of interim
measures from a tribunal. Undeniably, in most cases, tribunals will certainly be the
adequate forum where to obtain interim relief.

Whenever parties agree to have their disputes settled by means of arbitration,
it is understandable that for most of the interim measures requested arbitrators are
better suited to decide the opportunity and relevance of the requested measures.

In addition, one of the reasons why parties choose to arbitrate is the confidentiality
that arbitral proceedings may provide. The disclosure of a request for an interim
measure before a court is likely to endanger the desired confidentiality. To support the
competence of arbitrators to grant interim measures definitely embraces a view where
arbitrators and tribunals are not diminished in relation to courts. In international
arbitrations, tribunals are the appropriate forum to decide the disputes and they shall
have the power to decide all questions submitted to them. The already mentioned
“inherent debilities” shall be fought with a closer interaction with courts, recognizing
parties the right to request interim relief in two different jurisdictions depending on
their needs.

Much of the analysis has been centered in interim measures seeking the attachment
of assets, once some of the inner limitations of arbitration are here particularly felt.
Notwithstanding, in international arbitral practice requests for an effective seizure of
assets are not amongst the most requested measures'.

2. The relation between state courts and tribunals

The above considerations lead us to the question of which “forz” shall be deemed
competent to decide on a request for interim measures, and to the relation between
courts and tribunals, as correctly noted, “swings between forced cobabitation and true
partnership.”® Legislators task is to find the best formula to achieve balance between
these two jurisdictions by providing the most suitable legal framework for parties to
international arbitrations.

The main question is if national courts can decide a request for interim measures
in presence of arbitration agreement and the tribunals’ power to order interim relief?

To recognize the competence of tribunals to grant interim measures provides two
options:

- To exclude courts’ competence to decide any request for interim measures,
thus supporting an exclusive arbitral jurisdiction; and
- To decide for a shared competence of jurisdictions.

Yesilirmak, Ali. Provisional measures in international commercial arbitration. Hague:

Kluwerlaw, 2005: p.49-54.
International Chamber of Commerce Bulletin Vol. 11/1, spring 2000.

Redfern, Alan, Hunter,Martin et Allia. Law and practice of international commercial
arbitration. London: Sweet and Maxwell, 2004: p.7-01.
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The moment when the request for interim relief is formulated is relevant. The
request may be prior to the definitive settlement of the tribunal or, during the course
of arbitral proceedings. At first sight, prior to the settlement of the tribunal, courts’
exclusive competence seems the only solution. Nonetheless, in institutionalized
arbitration, different approaches may be taken. For instance, the ICC offers arbitrating
parties under its procedural rules a pre-arbitral referee.

The first hypothesis does not provide an effective solution and is not an elected
solution in any legislation. In fact, it does not appear to be a wise legislative solution
to rely exclusively on tribunals to obtain interim relief.

A cursory approach could consider such solution as the most favorable towards
the arbitral jurisdiction, therefore strengthening arbitrators’ powers. That solution
might even have the opposite effect to what would be sought by the legislator.

To support tribunals’ exclusive jurisdiction to grant interim relief would
undeniably weaken the possibility of a party to avail of some important interim
measures, such as the seizure of assets with a third person (e.g. the attachment of bank
accounts). Moreover, for strategic legitimate reasons, parties to arbitral proceedings
may prefer to request interim relief from a court. For example, in situations where
the requested measure is so urgent that a court may prove to be a more appropriate
venue to obtain the requested relief. This is also present in cases where a party to the
proceedings needs the requested measure to be ordered “ex parte”.

If the legislative framework were to provide that, after the tribunal is constituted
the only “forum” where to request interim measures were the arbitral one, parties
might find that arbitrating in such a venue could deprive them of some powerful
measures in order to protect their rights. Consequently, interim measure shall be
available in both “fora”. Courts and tribunals shall have concurrent jurisdiction to
rule on applications for interim relief.

One point is now reasonably clear - the fact that a party in an arbitration
agreement may request an interim measure to a court, does not in any sense, constitute
a waiver of the arbitration agreement. Notwithstanding the fact that a request for
interim measures was made to a court, parties shall have their substantive dispute
settled by arbitrators according to their prior agreement. This principle is set forth in
the Article 9 of the UNCITRAL Model Law.

The shared competence between courts and tribunals to rule on a request for
interim measures may be organized under two different approaches:'®

- The free-choice model; and

- The court-subsidiarity model.

The free-choice approach is the model underlying the UNCITRAL Model Law
and has been adopted in some countries'. This model states that, the party requesting
interim relief can freely choose between the two available jurisdictions.

16 Schaefer, Jan K. New Solutions for interim measures of protection in international commercial
arbitration: English, German and Hong Kong law compared. Available in www.ejcl.org, 1998.

7" E. g. in Germany.
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Section 1033 of the German ZPO states that is not incompatible with the
arbitration agreement for a court to order an interim measure of protection. German
law does not restrict parties’ right to address the court’s obtainment of a decision
regarding interim measures, thus leaving within the sphere of party autonomy the
decision regarding the election of the most convenient “fora”.

More restrictive seems to be the court-subsidiarity approach. This approach can
be visible in the EAA of 1996." Section 44/5 states that ”In any case the court
shall act only if or to the extent that the arbitral tribunal, and any arbitral or other
institution or person vested by the parties with power in that regard, has no power or
is unable for the time being to act effectively”.

Apparently, for a court to have competence to decide a request for an interim
measure, one or both conditions have to be fulfilled: whenever the tribunal has no
power to order such relief or, if the tribunal is unable to act effectively. Consequently,
the party applying to court has to overcome what can be described as an “effectiveness”
test. As Schaeffer”” noted, the court-subsidiarity approach shifts interim measures
as far as possible to the realm of arbitration notwithstanding. Two critics may be
endorsed to this approach.

Firstly, the “effectiveness” test may act as a burden to the applicant for interim
relief. Not only will the party have to prove the requirements of the measure requested,
the applicant will have to prove that the application to court is more effective than
the resort to the tribunal as well. In practical terms, it may not be an easy task to
justify why a party finds that an application to court may be more effective than a
demand for interim measures from a tribunal.

Secondly, there is the issue of certainty. What if a court renders assistance and
latter on it is found that the resort to the tribunal would be as effective as the resort
to the court. Will such decision be set aside?

Consequently the desired approach shall be the free-choice model because it is
the one that better serves party autonomy. It shall be the applicant party deciding
which “fora” best suits the needs for the requested interim relief. As already seen,
numerous reasons may be invoked by the parties to request measures from a court.
Whether they are tribunals’ “inherent debilities”; or the need for an urgent procedure
which is better decided in court; or even for pure strategic reasons, parties shall have
the possibility requesting the intended measures before a court.

An important remark can be addressed to this approach. It is said that a party may
try to sabotage the arbitral proceedings by applying to courts.?” That is undeniable,
and the legal framework shall set clear rules to prevent any dilatory intentions such
as the imposition of penalties to parties acting with “mala fide” by enabling courts to

'8 Court of Appeal [civil division], 24/05/2005, EWCA Civ. 618, 2 Lloyd's Rep 494 [Cetelem S.A
V. Roust Holdings].

¥ Schaefer, Jan K. New Solutions for interim measures of protection in international commercial
arbitration: English, German and Hong Kong law compared. Available in www.ejcl.org, 1998.

2 Yesilirmak, Ali. Provisional measures in international commercial arbitration. Hague:
Kluwerlaw, 2005: p.7.
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request appropriate security in connection with the requested measure; or by ruling
on a duty to disclose immediately to the tribunal any interim measures requested to
courts.

The legal framework for international arbitration shall ensure that, once the
essential choices are made, parties will be free to shape the proceedings according to
their needs. The Latvian legislator should consider the adoption of the free-choice
model as the best way to set the standard for international arbitration regarding this
particular issue.

3. The enforcement of arbitral ordered interim measures
in the EU

Among the important questions when addressing the availability, scope and
extent of interim measures in this context, is the possibility to enforce such arbitral
decisions. The widespread recognition of arbitrators’ powers to grant interim relief
in international arbitrations, leads to the question of the enforceability of their
decisions.

One can argue that, decisions rendered by international arbitrators are often
complied with and therefore, no need for enforcement procedures will often be
necessary. Moreover, the fact that arbitrators may draw negative inferences from
parties’ failure to comply should suffice to prevent a party from disrespecting the
arbitral ordered relief. Although in most cases this may be correct, it is also true that
in some situations it may not be enough to protect parties seeking interim relief from
arbitrators.

In fact, once tribunals lack the power to enforce their decisions, especially when
such enforcement is envisaged abroad, the need for assistance of national courts of
the State where the enforcement is sought may reveal to be fundamental.

The possibility of having decisions on interim measures covered by the
mechanisms available in the New York Convention has been the subject of discussion.
For some authors, such decisions cannot be considered “awards”. For example, final
and binding decisions are not enforceable under the New York Convention.?' The
recent trend considers decisions on interim measures as awards (interim awards —
once they do not decide the substantive issue in dispute) which, accordingly may be
enforced or set aside in courts. Differently, other commentators will argue that such
decisions shall be considered awards and consequently can be enforced under the

2 Karrer, Pierre. Interim measures issued by arbitral tribunals and the courts: Less theory, please.

“International arbitration and the courts: The never ending story”, Ed. Albert Jan Van Der Berg,
2000: p.108, Redfern, Alan, Hunter,Martin et Allia. Law and practice of international commercial
arbitration. London: Sweet and Maxwell, 2004: p.7-16, Carlevaris, Andrea. The enforcement of
interim measures. “Interim measures in international commercial arbitration”, Association for
International Arbitration, 2007: p.19-20.
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regime of the New York Convention.** The lack of consensus demonstrates that the
regime foreseen in the New York Convention is not able to provide an undisputed
mechanism on which parties to international arbitrations can rely to enforce decisions
on interim measures.*

In the 2006 amendments to the UNCITRAL Model Law this issue was
addressed and the result was article 17 H) and I). Article 17 H)/1 states that interim
measures issued by tribunals shall be recognized as binding and therefore, enforceable
irrespective of the country where such enforcement is sought. A wide principle
of recognition and enforcement of decisions on interim measures is provided in
UNCITRAL Model Law. This strong statement avoids the question of labeling such
decision as an award or as an order or any other figure and therefore, is suitable to
become and undisputed principle on this subject once it is adaptable to different
legal judicial traditions. Article 17 H) /2 foresees the duty to disclose all information
to the competent court, and /3 rules on the possibility of courts demanding proper
security. In addition to the criteria set forth in Article 36, new grounds for refusal are
now provided under Article 17/1. The intention of the drafters was to provide further
grounds for refusal.

The main criticism to be addressed to this approach is the philosophy underlying
the decision. In fact, the grounds set forth in the New York Convention were
thought to be applicable to final awards. The need for enforcement of interim
measures shall follow a different approach. Decisions on interim relief demand urgent
implementation otherwise its effects are likely to be lost. On the other hand, such
decisions are provisional by nature, meaning they totally depend on the arbitrations’
outcome; therefore the control of such enforcement shall not be as tight as the one
foreseen for final awards.

Bearing such characteristics in mind, a speedy mechanism for implementation
should have been foreseen. Probably the best way to achieve such a result would be
through an amendment to the New York Convention.

In the EU context, the Van Uden Case** is important. In this case, the Rotterdam
court was asked to award interim payments in respect of a debt claim that was being
determined in arbitration. The European Court of Justice ruled that this application
for provisional measures was a “civil and commercial matter” for the purposes of
the Regulation, and jurisdiction should be allocated under Article 31 (provisional,
including protective, measures), notwithstanding the substantive arbitration
proceedings on foot.

22 Kojovic, Tijana. Court enforcement of arbitral decisions on provisional relief — How final is
provisional? Journal of International arbitration Vol. 18, n. 5, 2001.

% Yesilirmak, Ali. Provisional measures in international commercial arbitration. Hague: Kluwerlaw,

2005: p.260-262.
# European Court of Justice Case C-99/96 — Van Uden v. Deco-Line.
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Conclusion

The regulation of possibility of arbitral tribunals ordering interim measures in
EU countries varies diversely. There is no clear concept of enforcement of interim
measures in EU countries if the decision had been made in a non EU country. There
is no strict line in competence between arbitrations and state courts in EU. In general,
there are too many unresolved issues concerning interim measures in the context of
EU, thus making unpredictable and for international trade and business unfriendly
legal environment.

This paper sought to address main issues that have not received much attention
from Latvian commentators, mainly due to the fact that Latvia can not be considered
as a relevant venue for transnational arbitrations, in a moment when the need for
change or amendments to the actual legislative framework is undeniable to fully
integrate in EU.

The suggestions made, far from being definitive, aim to settle further grounds
for discussion in the context of Latvia to completely integrate in EU. Internationally
discussions among academics and practitioners are already in limelight thus proofing
the importance of subject and the need to change the confusing regulation existing in
different EU countries.

The underlying idea is for Latvia to provide parties in international arbitration
with a clear legislative framework thus aiming to become an attractive forum among
other EU countries in the context of international arbitration. In the context of EU
there should be a minimum international standard for all EU countries thus making
the international trade and business relationships with non EU parties effective and
more predictable. Interim measures do not concern only legal issues but strongly affect
economical growth of EU and each of its member states as they can prevent useless
awards without an opportunity to enforce them. Undeniably, every EU country has a
unique legal background that should be respected; thereby, discussions on the subject
are necessary on harmonization of regulation on interim measure in international
arbitration.
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THE DEVELOPMENT OF TRENDS
IN UNDERSTANDING AND APPLYING
THE SUBSIDIARY SOURCES OF LAW

Abstract

This article examines such subsidiary sources of law, as the dissenting opinion
of judges and ombudsmen’s opinions and conclusions. The paper examines the
development in the understanding and application of the sources of law as well the
growth in their significance, thus contributing to the classification of the sources
of law.

The author offers her own classification regarding the place of the subsidiary sources
in the hierarchy of the sources of law. The above-mentioned sources sometimes act
as a doctrine, while in other cases they approach the judicature. Depending on the
significance, they can also have the status of a primary source.

This report also examines the change in the attitude of the professional judicial
culture over recent years, regarding their application of sources, their introduction
and publishing of the instances where it had not previously taken place. The author
deals with the psychological, subjective, and qualitative aspects of law source
development.

Keywords: dissenting opinion, ombudsmen opinion (conclusion), judicature —
case-law

Introduction

The principles of equality, freedom, and justice require daily weighing of the
preferred values. Within these principles limits are found the following features of
the current age: equality rather than the sameness of rights; otherness and limits to its
proposition and the aggressive imposition of one’s values.

Assistance to the complicated legal questions is provided by the classic sources
of law: laws, general principles of law, customs, judicature, doctrine, and documents
leading to the creation of a legal norm. However, larger significance is acquired

' Driur.cand., M.Soc.Sc., Faculty of Law, University of Latvia, lecturer at the Department of Law

Theory and History Sciences, Diana.Apse@lu.lv; tel. +371 67034563
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through the application of other subsidiary sources in the development of judicial
thought.

The latest conclusions regarding the classification of the sources of law state that
the sources of law are to be divided into two categories. The first category is the self-
contained sources of law, which include primary sources (such as regulatory acts)
and additional sources such as general principles of law, common law, EU, ECHR,
Constitutional Court judicature. The second category represents the subsidiary sources
comprising of judicature, doctrine, and documents leading to the creation of a legal
norm. In the author’s opinion, the group “and other subsidiary sources of law” should
be distinguished as supporting aids.

Besides, the conclusions about the classification of the sources of law are changing
and developing along with an understanding of the classification. As it follows from
the conclusion of Daiga Rezevska, Associate Professor at the University of Latvia,
judicature represents effective, legal, consequential, and similar court decisions.
Judicature, both in the courts of general jurisdiction as well as the Court of Justice of
the European Union, European Court of Human Rights, and Constitutional Court,
is a source of law in every branch of the judicial system of Latvia. It does not matter
whether the legislature has formulated its status in a written legal act, as the source of
law, or a democratic and law-governed state is the sovereign rather than the legislature.
The CJEU, ECHR, and the Constitutional Court judicature is the source of law with
a binding power, which requires an indefinite range of people and its applicability is
made effective by force (if the court, when making the judgement, has not taken this
into account, a higher instance court will quash the judgement). The judicature can
then be applied several times — in all cases when the respective judicial issue is faced.
Thus, the judicature of these courts is to be included in the subsidiary source section
of the self-contained sources of law, next to the other generally binding unwritten
sources of law.? (Rezevska, 2010, pp.28, 31.)

The third group, “Other supporting aids,” could comprise of the dissenting
opinion of judges, ombudsmen conclusions, and other sources. Other sources
includes; the decisions of the judges’ collegiums of the Constitutional Court, Court
Senate Assignments Sitting decisions, and individual decisions by the state notary of
the Enterprise Register, which have been commented by well-known branch experts.

In this paper, the author will examine closely the dissenting opinions of judges,
to check whether they belong to the third group. This analysis will be based on the
experiences within Latvia.

Julia Laffranque, Associate Professor of European Law at the University of
Tartu and judge at the European Court of Human Rights, has indicated that the
Anglo-American judicial literature distinguishes disagreement and the dissenting
opinion. During the proceedings, a disagreement might suggest that a disagreement
of one or several court members to the majority opinion. The disagreement by a
judge may, however, not always create a dissenting opinion, i.e., the formulation

2 Rezevska (2010, pp. 28, 31). Cf lljanova (2003, p. 19).
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of the disagreement as a dissenting opinion. In the Federal Constitutional Court
of Germany (Bundesverfassungsgericht, BverfG), a distinction is made between the
substance of the dissenting opinion (¢bweichende Meinung) and its presentations as an
opinion, i.e. its procedural form (Sondervotum). The concurring opinion (German
abweichende Meinungen der Begriindung, French opinion concordante) is an opinion
where the judge agrees with the result of the judgement, but not with the reasoning’
(Laffranque, p.163.).

Dissenting opinion in the Constitutional Court

Latvia’s Constitutional Court practicesdoes not publish many judges dissenting
opinions. However, since 1997, dissenting opinions have been published in fourteen
cases.” While analyzing the previously mentioned opinions by their contents and
classifying them, two collegial disagreeing dissenting opinions can be found (Election
case no. 2000-03-01 and Free-port case n0.2007-11-03).° In these opinions, judicial
policy prevails over the judicature’s conclusions and doctrine. In one case - n0.2002-
20-0103, the so-called State Secret case, disagreeing opinions can be found by judges
Lepse, Usacka, however, not collegial ones. In these dissenting opinions, the prevalence
of the doctrine is visible. Further on, there are disagreeing dissenting opinions in two
cases 2003-04-01and 2003-05-01 where judge Lepse explains the unacceptability of
the action popularis idea, in the context of the constitutional complaint dominated
by the doctrine. The disagreeing opinion by judge Jelagins, on the position of an
international agreement in the hierarchy of legal norms in case no. 2004-01-006, is
prevailed by the doctrine. Then there is the disagreeing opinion by judge Jelagins,
in the case on the election right restrictions — case no. 2005-13-1006, where the
doctrine and judicial policy stand out remarkably. This is followed by judge Branta’s
disagreeing opinion in Maternity allowance case no. 2006-10-03 mostly dominated by
judicature conclusions and the doctrine. After that there is the disagreeing opinion
by judge Balodis, in the so-called Lepse case no. 2007-03-01, that can be considered
an essential contribution to the teaching of judicial method, as the majority opinion
supports the correction of shortcomings of judicial policy character and the contra
legem development method. Judge Balodis sees the opportunity to follow the extra

> Laffranque (2003, p.163), the author also indicates that the general term “dissenting opinion”

(Estonian eriarvamus) is used to denote both the dissenting and concurring opinion. The Act on
the legal proceedings for the constitution revision distinguishes the judge who does not agree with
the court decision and the judge who does not agree with the reasoning behind the formation of
a verdict. Terminologically, no distinction is made between the contents of the dissenting opinion
and its procedural form. In Estonia it might be necessary to introduce a new term to denote the
dissenting opinion in its general sense and differentiate more clearly between the disagreement
and dissenting opinion, i4, p. 166, see also Black’s Law dictionary (1979), also Roellecke G.
Sondervoten (2001, p.365).

4 See for more: Apse (2007, pp.101-111).

Here and further on with case numbers, http://www.satv.tiesa.gov.lv/lietas (examined
20.05.2011).
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legem method (the law-imminent development of law) and offers to equal the legal
situation to the one governed by the disputed norm. Besides, this solution is more
compliant with the power distribution requirement.

This list of disagreements is continued by the disagreeing judge Kruma’s opinion
in the Border agreement case no. 2007-10-0102 dominated by the doctrine. This
dissenting opinion by itself represents an outstanding doctrine.

Further there are the disagreeing opinions by judges Balodis and Skudra in
the Freeport case no. 2007-11-03. These opinions have been severely criticized in
the doctrine for preferring the grammatical wording of the norm to fundamental
rights. The doctrine stresses the need to establish the contents of the norm, as a
general principle of law, by applying the methods recognized by law theory and thus,
restricting the development of the fundamental rights content.®

The disagreeing opinion by judge Kruma in the Maskavas Street case no. 2008-03-
03 has been praised in the doctrine as the opinion states that “...in the context of the
current constitutional law theory the references to foreign judicature, particularly the
ones made to acquire support to one’s approach, may have questionable legitimacy.
The decisions of constitutional courts must comply with the traditions and values of
national law systems.” (Cepane, 2010, p.86)

This is followed by the disagreeing dissenting opinion by judge Jelagins in case
no. 2008-35-01 — the so-called Lisbon agreement case dominated by the doctrine.
The chronology is continued by the partly disagreeing dissenting opinion by judge
Kutris in the case of the State pension and allowance disbursement no. 2009-44-01,
where he disagrees with a part of the argumentation reasoning that the legitimate
expectation assessment criteria, indicating that in legal relations that affect a child
and in all actions regarding children, the children’s rights and interests have priority.
For the time being, the chronological list of dissenting opinions is concluded by the
disagreeing opinion by judge Balodis in the Public Procurement case no. 2009-77-01,
where the judge substantiates that the court should have continued the consideration
of the compliance with the disputed Article 92 of the Constitution. The opinion is
deeply rooted in previous law practice, developed by the Constitutional Court.

All together dissenting opinions can be found in thirteen cases of the
Constitutional Court; in one case there is a partly dissenting opinion. Most often,
the opinions expressed considerable objections to the majority judgement as well
as innovative ideas on how an outstanding doctrine, in its interaction with the
corresponding judicature, exemplifies the might to correct legislature errors and
prevent further errors in judgement. The biggest added value is the facilitation of
debates and interaction between the subsidiary sources and their representatives,
leading to the crystallization of valuable conclusions in judicial thought.

¢ See for more: Pleps (2010, p.51), Cepane (2010, pp.79-86).
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Dissenting opinions in the Supreme Court

Outside the Supreme Court, signs that the the institute of the dissenting opinion
needing updating were first heard in 2005, when the Chairman of the Supreme
Court, Andris Gulans, indicated at a conference that “in the effective legislation there
are no norms that would govern the opportunity for the judge who has stayed in the
minority during the reasoning to express his dissenting opinion in the procedural
order. The issue has a particular topicality in the Senate that represents the final
instance of court.” (Gulans, 2005, p.6). ”

Only the Amendments to the Civil Procedure Law of 25 February, 2009, part
5, section 472, envisaged® the opportunity to express one’s dissenting opinion in a
written form within 15 days after the compilation of a full text of the judgement; the
dissenting opinion must be enclosed with the case. The amendments do not provide
for the introduction of compulsory publication of dissenting opinions with the Senate
judgements that have been made in enlarged composition.

This is followed by the dissenting opinion of Aldis Lavin$ in case no. SKC-
11/2010, which was adjudicated in an enlarged composition on 12 May, 2010.° The
opinion states that the civil right principle, positivised in section 1003 of the Civil
Law, limits the application of the principle of defending the acquirer in good faith
that follows from section 994 of the Civil Law and section 1 of the Landbook Law.
Consequently, in accordance with section 1041 of the Civil Law, the legal owner,
having lost his possession as a result of a criminal act is entitled to reclaim it, even
from the third acquirer of the possession in good faith. Thus, it can be agreed through
the appellation instance judgement, that the claim is to be satisfied, such as the A.S.’s
heir is entitled to claim ownership to the contested flat and even if the condition
that the defendants were the acquirers in good faith, cannot be used an obstacle. This
dissenting opinion is to be classified as a disagreeing opinion that uses the conclusions
from four judgements, three doctrines, commentaries, and two supporting aids — laws
of another country and the research on the need for modernizing the property law.

Then comes the dissenting opinion by Judges Zagere and Briede on the judgement
by the Civil Court Chamber of the Supreme Court of 29 January, 2009 in the claim
of N.L. against the Joint-Stock Company “Pro Kapital Latvia” on the recovery of the
remuneration for work and the counter-claim by “Pro Kapital Latvia” on declaring
the regulations of appendix no.3 to the employment contract ineffective (case
n0.SKC-157/2010, 21 February, 2011). The dissenting judges have indicated that
the substantiation by the cassation case claimant has to be considered well-grounded.
The substantiation states that the court of the appellation has wrongly qualified the
agreed method of remuneration, named the “commission,” as an accomplishment or

7 Gulans (2005, p.6), see also Apse D. Dissenting opinions and subsidiary sources of
law. (In Latvian.) Delivered on 25 October, 2005 in the congress “Letonika”, further
developed into Apse (2007, pp.101-111).

8 Amendments to the Civil Procedure Law. Latvijas Vestnesis, 25.02.2009, no. 31(4017)
> Jurista Vards, 28.09.2010., no. 39(634)
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piece wages. The appellation court has not attempted to clarify the contents of the
notion “work remuneration”. Due to the failure to carry out the judicial analysis of
section 59 of the Labour Law, to substantiate the judgement, the appellation instance
court has indicated the arguments are not only incompliant with the meaning of
the aforementioned norm, but also obviously contradict it. As a consequence,
the defendant has been dismissed from fulfilling the obligations envisaged in the
employment contract without legal grounds. A doctrine has been used — Balodis K.
“Introduction to civil law”.!® The above-mentioned opinion is classified as a collegial
dissenting opinion.

The dissenting opinion by Judge Salenieks is to be appreciated. The senator does
not agree with the conclusion of the court judgement stating that the establishment
of a legal fact is necessary to determine the status of a politically repressed person.
This is to be adjudicated according to the special adjudication procedure envisaged by
chapter 37 of the Civil Procedure Law, as such a case on establishing the legal facts
have legal significance." In this dissenting opinion, the Judge has used the following
sources: four judgements of the administrative department of the Senate, one
judgement of the Federal Social Court of Germany for comparison, commentaries
to the Civil Procedure Law, commentaries by German law scholar Eyermann, two
judgements of the Constitutional Law (Constitutional Court judgement clarifying
the notion of “fair trial” from Articles 92 and 1 of the Constitution, the judgement
of the Constitutional Court on the contents of the principle of proportionality),
Levits' doctrine on the above-mentioned principle, Neimanis' conclusion, and
Iljanova’s doctrine. The judge indicates that the results of issuing an administrative
act, favourable for establishing the status of a politically repressed person, are subject
to the administrative court, rather than the court of general jurisdiction. According to
him, the argument that a specific case had to be adjudicated, as the one on issuing a
favourable administrative act is not valid. This dissenting opinion could be classified
as a partially dissenting opinion.

Ombudsman’s conclusions

Selective examination of the Ombudsman’s conclusions over the period of the
past three years suggests that they have had considerable significance in the provision
for effective law. The questions addressed by the Ombudsman indicate the necessity
for a complex solution to certain problems, not just for a fair solution in individual
situations. For example, following the ombudsman’s conclusion the order for the
registration of children for pre-schools will be significantly changed in Riga, as it can

1" see Jurista vards, 5 April, 2011, http://www.juristavards.lv/index.php?menu=auth&id=228072
(examined 20.05.2011.)

" (SPC-4/2011, 14.03.2011 in civil case no. C33157207 regarding the protest of the Prosecutor
General of the Republic of Latvia against the judgement of the Riga District Court of 28
December, 2007 on the V.P. application for establishing a legal fact.) http://www.at.gov.lv/files/
archive/department1/2011/spc-0004.pdf (examined 20.05.2011).
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be seen from the draft binding regulations; “Order for the registration, admission and
dismissing of the pre-school age children in the municipal educational institutions
of Riga that implement pre-school education programmes” by forming one queue
instead of the four-step one. Besides, the registration applications will no longer have
to be systematized by the year of birth, but rather by one objective criterion — the
registration date.'”” Thus, the Ombudsman’s recommendations have been followed,
suggesting that the admission of children should be reconsidered to avoid the
discrimination, by the year of birth, because the provision of a pre-school place for
children born in the final months of the year had become problematic in some parts
of Riga.

A significant answer has also been provided to the issue of signing of an
employment contract by an employer with the help of internal regulations and
orders, entitled to limit the possibility of expressing one’s national and religious
convictions. Moreover, in specific cases it must be assessed if an employee has violated
the regulations on the car design and use, by locating a flag on the company car.”

2 htep://www kasjauns.lv/lv/zinas/28034

13 The rights for free expression of one’s opinion envisaged by the Constitution of Latvia for the
inhabitants of the country are not absolute and upon signing the employment contract the
employer is entitled to decrease the possibility of expressing one’s national or religious convictions
with the help of the internal regulations and orders, as it was indicated by the Ombudsman’
Office. It has been reported that the company Latvijas Pasts has dismissed a driver for keeping
a Russian flag in the company car and the decision has been motivated with the breaches
of the unified company car design and internal regulations that prohibit the keeping of the
belongings not directly related to the work duties in the work place. The legal consultant of the
Ombudsmen’s Office dealing with the discrimination prevention Gunta Bérzina explained that
when signing the employment contract the employee undertakes to do the agreed work and follow
internal regulations that entitles the employer, with the help of internal regulations and orders,
to determine both the forms of work that limit the possibilities to express one’s political or legal
convictions as well as the company car design and order for using the car for the work purposes.
Consequently, if the employee violates internal regulations, in accordance with section 90 of the
Labour Law the employer is entitled to remark on this or express a reprimand, however, in the
case of a significant violation the employer, in accordance with point 1 part 1 section 101 of the
Labour Law, shall be entitled to break the contract. However, Bérzina stresses that in the case of
Latvijas Pasts it should still be considered if the employee has violated the regulations regarding
the design and use of the company car by locating the flag on the car. It must be admitted that if
the dismissed employee had indicated the conditions that could serve as a basis for his direct or
indirect discrimination, the employer’s duty would be to prove that the different attitude is based
on objective conditions not connected with the forbidden criterion — in this case — the political
conviction. As it was reported, the case in Larvijas Pasts was found as a result of the campaign
by a national radical Latvian youth organization and Internet websites last spring urging to
take pictures of the vehicles decorated with Russian symbols — the Russian flag or the so-called
George’s ribbon that belong to the persons, in their belief, disloyal to Latvia. In one of the photos
published in the Internet there was a Latvijas Pasts car with a Russian flag above the instrument
panel. Although the campaign took place in spring in connection with the celebration in Latvia
of the Victory Day recognized in Russia on 9 May, the passional about the taking of photos of
vehicles started anew when in one of the sites the personal data of the photographed car owners

appeared. LETA, 08 February, 2010.
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The Ombudsman has been entrusted to assess not only justice issues, but also
the ethical aspects of state actions in the protection of individual rights. For this
reason, a much larger publication of the thesis of the Ombudsman’s conclusions,
in special collections (certainly by protecting the sensitive data) or electronically,
would be important (similar to the judicature conclusions of the Supreme Court and
Constitutional Court). This concerns not only the issues that have gained wider public
resonance', but also the ones that contain conclusions that would facilitate faster
socialization of rights (Rehbinder, 2000, p.101). A larger publication on the scale of
the Ombudsman’s opinions would contribute to the creation of the understanding
of law that is not alienated from the people and would diminish legal nihilism' as
the final report on the year with the review of the most important conclusions is to
a certain extent belated. The Ombudsman as expert’s conclusions have a consulting,
however not always decisive, role in the cases of the Constitutional Court.’® Thus,
the State Revenue Service disregarded the Ombudsman’s appeal to discontinue illegal
collection of taxes, not envisaged by the law. The author considers that the absence
of a reaction hereby is an expression of the lack of legal culture and nihilism on the
part of the institution. The Government has indicated that it will not interfere in
the conflict as persons have to contest administrative acts to the Director General of
the State Revenue Service and afterwards at the court.”” Before the report of 2010,
the Ombudsman presented his vision of the previous period.” In the dissenting

heep//-www.tiesibsargs.lv/lat/petijumi_un_viedokli/?doc=278, for more see the conclusion in
Gulbis’ case as well as the conclusion in the case of journalist Nagla stating that ,the freedom of
speech comprises journalists’ rights not to disclose the source of information. Only the court, by
observing the principle of proportionality may require the disclosure of the source of information
to protect essential interests of a person or society,” in the conclusion of the Ombudsman’s Office.
The Ombudsman also indicates that by conducting the search in the residence of journalist Nagla
and ,substantiating it with the aim among others to find the information on the acquisition and
spreading of the XML files of the EDS data base, the claimant by strengthening the evidences
and evading the imposing on the journalist the disclosure obligation on the journalist through
the court, has accessed the information source identity.” The Ombudsman indicates to the
claimants that further on, when adopting decisions, along with the special norms “section 12 of
the Criminal Procedure Law must be taken into account providing that the criminal procedure
shall be conducted by following the internationally recognized human rights and not admitting
unjustified imposing of criminal procedure obligations or improportional interference in the
person’s life”, ¢f. www.diena.lv 4 October, 2010.

15 see for more: Osipova, Roze (2007, p. 44).

See e.g. case no. 2010-50-03 on the contents of the rights for the expression of religious opinions,
htep://www.satv.tiesa.gov.lv/lietas (examined 20.05.2011).

7 http://www.delfi.lv/news (examined 29.03.2011).

In many cases the Ombudsman’s recommendations and conclusions are taken into account,
however, in the author’s opinion still a long period of time is to pass before the Ombudsman

in Latvia becomes as respected official as the institution is in the Nordic countries where it

has been acting for several decades or even hundreds of years. Although the recognition of the
Ombudsman’s institution is increasing slowly, there is also a positive trend, i.e., inhabitants acquire
increasingly bigger understanding about the issues with which they can address the Ombudsman
for assistance. http://www.tiesibsargs.lv/lat/publikacijas/runas/?doc+655 (examined 19.05.2011).
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opinions and Ombudsman’s conclusions the interests of generality, effectiveness of
the proceedings, and development of laws, as objective criteria, prevailed over the
psychological and subjective ones (legal independence guarantees of the decision
adopter and freedom of conscience). This is of particular importance under the
conditions of unstable judicial culture.

Summary

1. The dissenting opinions of judges act as an indicator and initiator of changes
in court practice. They serve more as an instructing commentary that adjusts
creativeness and law policy.

2. Dissenting opinions of judges leave a trace in the law science and practice, as an
integral part of the development of the judge-made law.

3. Consequently, the dissenting opinions of judges may qualify as a self-contained
subsidiary source of law that could be listed between the judicature and
doctrine.

4. Depending on the significance of the conclusions (if a norm has been created) the
dissenting opinions of the judges of the European Court of Human Rights and
Constitutional Court, in certain cases, could be included in the subsidiary source
group of the self-contained sources of law.

5. Compulsory publication of individual opinions should be introduced, as a
normative obligation, in the practice of the Senate of the Supreme Court. It could
represent a significant contribution to the development of the judge-made law.

6. By the content of dissenting opinions, they can be divided as follows:

1) Concurring. 2) Individually disagreeing ones (partially dissenting ones and
fully dissenting opinions). There is also evidence of collegiality attribute.

7. The Ombudsman’s conclusion serve as a preventive tool for the expression of the
principle of equality before the law in similar cases of institutional practice.

8. The Ombudsman’s conclusion contributes by weighing and sifting values as well
as through the significance of their conclusions. As such, depending on the quality
and innovation of their conclusion, it becomes a subsidiary source or supporting
aid for the orientation of the law.

9. In disclosing the contents of legal notions, the largest significance belongs to
the subsidiary sources of law and the supporting aids, which, thanks to their
recommendational character, exert the strongest influence on judicial thought
and normatively ungoverned or partly governed situations.

10. The Ombudsman’s conclusion has both a judicial culture effect as well as
an institutional effect on the judicial thought of Latvia. The Ombudsman’s
conclusion, linked to the personal qualities of the Ombudsmen, serves as a school
of weighing the existing law and values.
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Olga Beinarovica'

COMMON TRENDS IN COHABITATION LAW
WITHIN THE EUROPEAN UNION

Abstract

The institute of marriage is recognised and regulated in details at the European level
where the applicable national law is determined by the conflict of law to provide aid
to ex-spouses in the case of divorce. On the contrary, the institute of cohabitation
does not exist in the legislation of every EU country, thus partners from different
countries may not experience the same scope of rights and obligations towards each
other.

The purpose of the paper is to give a short comparison of the existing models of
regulation of cohabitation in Europe. The analysis of the scope of regulation, main
characteristics of cohabitation to be legally recognised are provided. In addition, the
possible ways of harmonization of regulation and its necessity at the EU level are
reviewed.

The research paper employs the analysis method in combination with comparison
to identify the scope of regulation. Additionally, the logical method is applied to
draw up conclusions. The research is based on both statistical data and scientific
literature.

Keywords: cohabitation, history of cohabitation, legal regulation of cohabitation

Introduction

Although cohabitation outside marriage is becoming more widespread, the
phenomenon itself is quite new in comparison with the institute of marriage. Therefore,
this circumstance determines the inadequate response of law in European countries.
The institute of cohabitation does not exist in the legislation of all EU countries, thus
partners from different countries may not experience the same scope of rights and
obligations towards each other. Legal recognition at the national level depends on the
moral, cultural, religious traditions, as well as the existing national legal system. It
may vary from total ignorance to comprehensive regulation, recognizing cohabitation

' M.iur., University of Latvia, Faculty of Law, olga.beinarovica@gmail.com
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as a union equivalent to marriage, when compared by the scope of rights persons
acquire.

Moreover, the high level of mobility in Europe contributes to a large number
of international couples, which choose to live without registration of marriage. As a
result, partners from different countries may not experience the same scope of rights
and obligations towards each other.

All around Europe the number of children who are born during cohabitation
varies from 5 to 60 percent (Jarkina V. Unbedahte A., 2009, 40 p.), which additionally
stresses the topicality of the phenomenon. For example, in the United Kingdom
cohabitation is a choice of 8 percent of couples, about 40 percent of children are
born during cohabitation and 80 percent of them have both parents’ names in birth
certificate (Welstead, M. Edwards, S., 2006, 23 p.). The latest census in April 2007
revealed that 2 million couples lived together and that the prediction was that the
number of cohabitating couples to married ones would grow from one in six to one
in four by 2031 (Cruz, . de ,2010, 240 p.). At the same time roughly 20 percent of
all couples in Sweden are unmarried, and virtually all Swedish marriages are said to be
preceded by a period of cohabitation. Legal marriage rates there dropped significantly
in the late 1960s, and by 1986 nearly half (48.4 percent) of all children born in
Sweden had unwed mothers, most of whom lived with the child’s father (Glendon,
M. A., 1996, 273 p.).

Due to the current trend of legal liberalization, cohabitating couples are
accepted more widely. However, certain problems are still common. For instance,
is it mandatory to register cohabitation as it is done in the case of marriage and
are these two forms of relationships equivalent to each other? What is the scope of
responsibility to be taken by partners during cohabitation and after separation? What
are one partner’s legal binds towards the other?

Some level of harmonization must be reached, although the current obstacles
include different traditions, religion, culture, history and legal reality.

1. Grounds for appearance of the phenomenon

The institute of cohabitation appeared in “old Europe” (e.g. France) as a solution
to a spreading trend of cohabitation. The official prohibition of divorce until the
20™ century caused a common situation of individuals, being officially married, and
cohabitating with other individuals. This in turn created a problem of division of
assets when ending such relationships, as no legal rules existed. Additionally, children
born during cohabitation had no any rights to be financially supported by any of the
parents.

As late as the 1960s, informal cohabitation was not considered to be a legal
subject. In the 1970s, law experienced some minor amendments, yet no law explicitly
and openly dealing with the relationships among de facto family members was in
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place, Nordic countries were the only exception.” It was as though jurists everywhere
had agreed to pretend the phenomenon did not exist.® At that time, several factors
resulting in increased number of cohabitating couples existed. First, the prohibition
of divorces promoted growth of cohabitating households: couples, where one of the
partners, for instance, had already been married with no possibility to divorce, could
not marry legally, and thus formed a cohabitating union. Another reason of increased
spread of cohabitation was the prohibition for persons who belonged to different race,
subcultures and social groups to use traditional family law. At the same time, there
has always been a class of people who assumed marriage as infringement to individual
liberty. In this case, the decision to marry was often driven by a pregnancy or a birth
of a child because an unwed mother rarely felt safe enough to raise an extramarital
child. All of the reasons mentioned above made cohabitation a widespread alternative
to marriage.

The legal system has been quite reluctant to address this social phenomenon.
For instance, Napoleon’s declaration that ‘les concubins se passent de la loi, la loi se
desinteresse d’eux* still found an echo in England in the mid-1960s. Lord Devlin
reiterated this denial of rights and recognition in the Enforcement of Morals: “a man
and a woman who live together outside marriage are not prosecuted under the law but
they are not protected by it. They are outside law. Their union is not recognised, no
legal obligation is implied, and express obligation is not enforced by the law” (Bradley
D., 2001, 22 p.). So it was a kind of compromise from the side of legislators —
there was no punishment for choosing a legally different model of family relationship,
but at the same time zero level of legal security for protecting rights of cohabitating
partners, and especially children who were born during this relationship.

But not all European countries were as liberal when it concerned the area of
penalty. Criminal sanctions could be applied to cohabitation in Italy until 1968, in
parts of Germany until 1970, and in Norway until 1972.% There is no confirmation
about facts of application of sanctions but in theory cohabitating partners were
subject to them.

Later, the French and German Civil Codes dealt exclusively with non-marital
children, especially in respect to inheritance rights, but still ignored the necessity of
legal regulation of cohabitation. In England, cohabitants were in principle regarded
as legal strangers to each other with other claims arising from their relationship

(Glendon, M. A., 2006, 253 p.).

For example, the Cohabitation Act was first adopted in Sweden 1987, regulation of cohabitation
in Norway is in force since 1990’.

3 Ibid, 252 p.

law of cohabitation is passed, the law is indifferent to them (author’s translation)

The Bavarian Police Code originally allowed forcible separation in extra-marital relationships. The
Norwegian Code of 1902 dictated fines or imprisonment for anybody who despite warning by the

prosecution, continues to live together with a person of the opposite sex in an indecent relationship
which causes public indignation. Marriage nullified a conviction and penalties.
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In the second part of the 20" century family relationships developed in the way
of fulfilment of individual emotional needs. Persons became even more independent
from partners and more freely founded unions without legal registration. Any
practical situation causes legal consequences so cohabitating partners experienced
necessity to regulate areas of their relationships, which were not sufficiently protected
before. A conclusion can be made that the legal regulation of cohabitation is still in
evolutionary development.

As one of the most progressive approaches to cohabitation regulation, the
example of Swedish legislators can be considered. In Sweden, the Cohabitation Act
was adopted in 1987 for the first time, and later reviewed in 2003.

2. Terminology

In order to bring a fruitful discussion on cohabitation legal content and avoid
uncertainties, it is important to define it from the legal perspective. For example, how
long should the union last to be officially recognised? What are the objective rights
cohabitants acquire while and after such relationship? What is the status of children
born during cohabitation?

One of the first researchers who defined cohabitation as “living together in
marriage like circumstances but without marriage” was Jan Trost (Trost, J., 1979, 8 p.).
Burton’s legal dictionary defines cohabitation as an act of lodging together as husband
and wife, occupying the same domicile (Burton, W., 1998, 89 p.). Such definition
does not include all the necessary parts; when mentioning them the term becomes
exclusive. The Oxford Dictionary of Law states that “cohabitation is unmarried
people living together as husband and wife who do not have status of married
couple” (Oxford dictionary of law, 2002, 87 p.). In addition to the above-mentioned
definitions, Black’s Law Dictionary adds another interpretation of cohabitation “as
partners in life with the suggestion of sexual relations” (Garner, B., 2009, 296 p.).
At the European Union level the term may be applied only for registered partners
equal to family members if the legislation of the host Member State treats registered
partnership as equivalent to marriage.®

There is a need to strictly divide the concepts of cohabitation and registered
partnerships because the latter one is often understood as the union of same sex
persons in states where such couples are not allowed to conclude an official marriage.
For example, in Germany the Life Partnership Act of 2001 permits a same-sex

¢ Directive 2004/38/EC of the european Parliament and of the Council of 29 April 2004 on the
right of citizens of the Union and their family members to move and reside freely within the
territory of the Member States amending Regulation (EEC) No 1612/68 and repealing Directives
64/221/EEC, 68/360/EEC, 72/194/EEC, 73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC,
90/365/EEC and 93/96/EEC

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:1.:2004:158:0077:0123:EN:PDF  (last
seen 22.05.2011.)
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couple to enjoy many rights which are enjoyed by married, opposite-sex couples,
excluding the right to officially register marriage and adopt children (Cruz, P. de,
2010, 274 p.).

Taking this into consideration, cohabitation in the European legal context
may be defined as the union of opposite-sex persons, which assumes strong social
connection between them, existence of common household and possibility for the
birth of children. Additionally, there are no legal obstacles for persons to be possible
to register an official marriage.

3. Models of legal regulation according to the legal system

3.1. Common law jurisdictions

There are three main contexts in which the inconsistency of the law regarding
cohabitation has been noted: first, during the relationship; second, upon breakdown
of the relationship and third, upon the death of a cohabitant.

For example, in the United Kingdom, The Family Law Act of 1996 provides
married couples and civil partners with the right to occupy the matrimonial home
but this right is not given to cohabitants of either a rented or owner-occupied home.’
Indeed, an occupation order granting occupation rights to a non-entitled cohabitant
who is not an owner or tenant of the family home can be made for a maximum of
12 months, but this is usually an order which will be sought as a result of domestic
violence (Cruz, P. de, 2010, 241 p.).

However, the only distinction between the cohabitant father and married father
is that the latter one gains automatic parental responsibility according to the Children
Act of 1989. Cohabitant fathers therefore cannot take formal decisions relating to
his children as giving consent to medical procedures or adoption. He achieves these
rights after concluding a special parental responsibility contract with the mother of
the child.

Therefore, it may be concluded that cohabitation has received limited attention
from the legal perspective. The main reason from the legislator’s side may be that
cohabitating heterosexual couples already have the possibility to conclude a marriage

7 'The classical example to bet mentioned is Burns v Burns case: The plaintiff, Valerie Burns, had been

living with the defendant for 19 years, 17 in the house which was the subject of the dispute. She
and the defendant, Patrick Burns, had never married, however. The house had been purchased in
the name of the defendant, and he paid the purchase price. The plaintiff made no contribution to
the purchase price or the mortgage repayments, but had brought up their two children, performed
domestic duties and recently contributed from her own earnings towards household expenses. She
also bought various fittings, and a washing machine, and redecorated the interior of the house.
The plaintiff left the defendant and claimed a beneficial interest in the house. In the absence of a
financial contribution which could be related to the acquisition of the property, for example to the
mortgage repayments, or a contribution enabling Patrick Burns to pay the mortgage instalments,
she was not entitled to a beneficial interest in the house.
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and enjoy full rights of spouses and therefore additional protection from law side is
not necessary. However, if a person has joined a union like cohabitation, he/she has
a right to await the specific legal protection, rather than just being considered as a
person cohabitating with him/her as a “legal stranger”.

3.2. Continental law jurisdictions

Cohabitation is a widespread phenomenon also in continental law countries if
compared to the marriage institute. Nevertheless, the common trend is to extend the
legal regulation both to heterosexual and same-sex couples. For example, in 1999 the
French Parliament adopted the “Civil Pact of Solidarity” which is a form of registered
or civil union between two adults not conditional to sex (Cruz, P. de, 2010, 274 p.).

Sweden has been a pioneer country also in this area and since 1980 has created
legislation to regulate cohabitants’ property rights. In 2003 the Cohabitees Act entered
into force. Its innovative feature is that if cohabitants live in a property of which
one of them is the registered owner or for which he or she holds the site leasehold,
they may enter the register that the property is their joint home by applying to the
registration authority which is the district court.® A note to this effect entered in the
register can be a guarantee that the cohabitant who owns the property does not sell or
mortgage it without the other cohabitant’s consent.

Similarly, as common law states, paternity must be specially established for a
child whose parents are not married. In addition, cohabitants are not allowed to
jointly adopt a child.

4. Future trends and ways of harmonization at the EU level

Although some time has passed from the moment when cohabitation was first
recognised as a legal reality and exclusive regulation adopted, and a certain progress
has been achieved, in reality life dictates new changes and new developments and
amendments to the legal system are needed. Therefore, there is a necessity to continue
adaptation of the legal system to this social phenomenon and to search for its
harmonization on the international level.

In many European countries implementation of the legal regulation of
cohabitation has promoted the recognition of same-sex couples. That mostly explains
the tendency of non-liberal attitudes towards further recognition of legal regulation
of cohabitation of heterosexual couples too. Although this issue keeps its actuality as
developments in model of society set, it also changes the concept of traditional family
law. For instance, English researchers Barlow and James assert, “the way forward is for
the law to be reformed to protect the function rather than the form of relationships”
(Barlow A. James. G., 2004, 143 p.). In this respect, the volume of rights and the

8 The Cohabitees act 2003 of Sweden - http://www.sweden.gov.se/sb/d/12680/a/155258 (last seen
23.05.2011.)
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mechanism of protection of cohabitants gain are more important than a way how
they acknowledge their consent to form a legal institute of cohabitation.

There is an obvious trend of keeping different approach to couples where persons
hold different citizenship of the European Union countries, which is mostly based on
different understanding of history, culture, traditions, religion etc. Mainly two groups
of countries may be recognized: (i) the ones which have introduced legal regulation of
cohabitation and endow partners with definite scope of rights and (ii) others which
ignore the existence of the institute of cohabitation.  Such situation complicates the
possible harmonization of legal regulation of cohabitation at the European Union
level. At this moment no legislation at the EU level has been passed to determine
the scope of minimum rights of cohabitation’s partners and to set up common
standards of legal recognising of such unions. Although in March 2011 the European
Commission after public consultations '’has published a proposal for a Council
regulation on jurisdiction, applicable law and the recognition and enforcement of
decisions regarding the property consequences of registered partnerships'' what is the
first step towards international recognition of such unions.

Another obstacle which refrains the European Union Member States from
closer cooperation in the area of the cohabitation regulation is its cautious attitude
towards harmonization of legal systems in such a sensitive area. The possibility of
‘opt-out’ for some countries also does not promote the development of the institute
of cohabitation.'> Nevertheless, at least minimum measures are necessary to promote
common approach. For example, the above-mentioned argument by Barlow and
James propose providing better legal information and setting up a civil partnership
register (Cruz, P. de, 2010, 282 p.). If fulfilled, this could improve knowledge and
awareness among individuals about their rights but could not equalize citizens of the
European Union countries in their rights during cohabitation.

Some EU countires despite such ignorance still have introduced some provisions for providing
certain equality of partners and officially married spouse. For example, Regulation of the Cabinet
of Ministers of Latvia Nr. 243 “ Procedures for the Entry into and Residence in the Republic of
Latvia of Citizens of European Union Member States, European Economic Area States and the
Swiss Confederation, and their Family Members” states that a member of extended family is also a
partner with whom a citizen of a Union has had registered relationship or relationship which lasted
at least for two years - htep://www.likumi.lv/doc.php?id=228596&from=off (last seen 2.08.2011.)
Green Paper on conflict of laws in matters concerning matrimonial property regimes. Available
http://ec.europa.cu/prelex/detail_dossier_real.cfm?CL=LV&DosId=194518 (last seen 1.08.2011.)
" Available at http://ec.curopa.cu/prelex/detail_dossier_real.cfm?CL=en&DosId=200266 (last seen
1.08.2011.)

For example, as for Rome III (European Union regulation on jurisdiction and applicable law in
matrimonial proceedings) United Kingdom has used the right of opt-out. There are no certain
confidence all European countries would be unanimous if a kind of common framework on
cohabitation was adopted.
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Conclusions

. Cohabitation is a relatively new legal phenomenon, and its legal recognition at
the national level depends on the moral, cultural, religious traditions as well as
the existing national legal system. Different approaches to regulate such kind
of relationships exist, ranging from complete ignorance by national legislators
to comprehensive regulation acknowledging cohabitation equal to registered
marriage. Taking into account individual’s contemporary mobility; the framework
of cohabitation is particularly significant.

. Cohabitation in the European legal context may be defined as the union of
opposite-sex persons which assumes strong social connection between them,
existence of common household and possibility for children’s birth. Additionally,
there are no legal obstacles for persons to be able to register an official marriage.

. There are no significant differences in legal regulation of cohabitation when
comparison is made according to common and continental law jurisdictions. The
scope of rights the cohabitants receive depends on the recognition of such a legal
institute and the level of possible regulation in the particular European Union
country.

. The volume of rights and mechanism of protection of cohabitants gain is more
important than a way they acknowledge their consent to form a legal institute of
cohabitation.

. The possible actions for future harmonization could be more explicit and better
spread in order to gain legal information and set up a civil partnership register.
Additionally, the European Commission and the Council of the European Union
should facilitate the entry into force of regulation proposal of 2011 .
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Edmunds Broks!

SHARED RESPONSIBILITY
IN THE CONTEXT OF EU INTEGRATION

Abstract

The issue of shared responsibility of states and of states and international organizations
has been largely overlooked in public international law. The authoritative work of
the International Law Commission may be helpful in a situation where a wrongful
act is attributable to the EU itself. However, the ILC is silent on more complicated
scenarios where responsibility must be divided between the EU and one or more of
the member states. Such a lack of principles for the sharing of responsibility may
result in inadequate judgments. It may also have a detrimental effect on cooperation
of states in general. The sharing of responsibility at the EU level differs from shared
responsibility under general public international law, in that principles for dividing
responsibility among several actors are not entirely absent from EU Law. Also at
the EU level, it is relatively easier for courts to refer to the common principles of
all the member states. Finally some of the jurisdictional difficulties are not as rigid
before the European Court of Justice as in other international courts.

Keywords: international law, state responsibility, responsibility of international
organizations, European Union

Introduction

This paper briefly looks at an issue which has been largely overlooked in public

international law — shared responsibility of states and of states and international
organizations.” Integration is likely to be brought about by cooperation and European

1

2

Lecturer and doctoral student at the Faculty of Law of the University of Latvia.

Scholars that do address the matter are: Noyes, J. and Smith, B. (1988) “State Responsibility and the
Principle of Joint and Several Liability”, 13 YALE ]J. INT’L L., 225; Brownlie, I. (2008) Principles
of Public International Law, 8" ed., Oxford UB 457. Faure, M. and Nollkaemper, A. (2007)
“International Liability as an Instrument to Prevent and Compensate for Climate Change”,
Stanford Journal of International Law, Vol. 26A. Ahlborn, C. (2011) The Rules of International
Organizations and the Law of International Responsibility, International Organizations Law Review,
forthcoming, Amsterdam Center for International Law Research paper No. 2011-03 (available
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integration is no exception. The EU member states and the EU as an international
organization have formed an intricate web of legal relations comprising of a multitcude
of multilateral and bilateral rights and obligations. These relations concern a vast
array of subject maters of cooperation, from trade and protection of the environment,
to cooperation in defense and foreign policy. Also these relations involve not only
rights and duties between member states and the EU and between member states
themselves, but also concern third states’ and other international organizations®.
However, as beneficial and necessary as cooperation may be, it also has a negative
side — a likely possibility that throughout the course of cooperating, international
obligations may be breached. If a breach indeed occurs as a result of a collective
action, several legal issues become relevant - who will bear responsibility and provide
reparation; how is responsibility divided between multiple actors?

In search of answers to these questions, one would naturally turn to the work
of the International Law Commission (ILC). The ILC has studied the topic of
international responsibility for more than 50 years and has produced its famous
Articles on Responsibility of States for Internationally Wrongful Acts® and is currently
contemplating Articles on Responsibility of International Organizations. Surprisingly
however, one finds very little in these articles to solve a case where responsibility
must be divided between multiple wrongdoing states or states and organizations. As
discussed later on, the ILC’s work may be helpful in a situation where a wrongful act
is attributable to the EU itself (for instance, where conduct is performed by an organ
or an agent of the EU). However, the ILC is silent on a more complicated scenario
where wrongful conduct is attributable to both the EU and a member state (for
instance, if a member state as well as the EU itself is in breach of a mixed agreement
or in a case where both breach an erga omnes obligation, like the obligation to prevent

at www.sharesproject.nl). Nollkaemper, A. (2011), “Issues of Shared Responsibility before the
International Court of Justice”, ACIL Research Paper No 2011-01, SHARES Series, (available at
www.sharesproject.nl). D’Aspremont, J. (2007), “Abuse of the Legal Personality of International
Organizations and the Responsibility of Member States”, International Organizations Law Review,
Vol. 4, 91. Orakhelashvili, A. (2010), “Division of Reparation Between Responsible Entities” in:
Crawford, J., Pellet, A., and Olleson, S., (eds), The Law of International Responsibility, Oxford
UP 647.

> Hirsch, M. (1995), The Responsibility of International Organizations Toward Third Parties: Some
Basic Principles, Nijhoff.

4 European Court of Justice, C-459/03, Commission v. Ireland (Mox Plant case)) ECR [2006]
1-04635.

ILC, ‘Articles on Responsibility of States for Internationally Wrongful Acts’ in Yearbook of the
International Law Commission, 2001, Volume II, UN Doc A/CN.4/SER.A/2001/Add.1.
(hereafter - Articles on State Responsibility).

ILC, Draft Articles on the Responsibility of International Organizations, Report of the sixty-first
session (2009) UN GAOR (A/64/10) chp.IV-C (hereafter - Articles on the Responsibility of

International Organizations).
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genocide).” As European integration seems to be ever expanding and thus cooperation
becomes ever more widespread, questions of shared international responsibility need
to be explored.

To outline these issues, this paper begins with a brief assessment of the law of
state responsibility and identifies its inability to address adequately legal consequences
of breaches of international law, which have been committed jointly by several states
or by states and international organizations. The paper then notes the difficulties that
the absence of principles for allocating responsibility between multiple actors creates:
inadequate judgments of international courts and tribunals; the generally detrimental
effect on cooperation of states; and the impediment of fulfillment of fundamental
objectives of the law of international responsibility. The article then turns specifically
to issues of integration, suggesting that the process of European integration may
lead to several scenarios of shared responsibility, which international responsibility
would be unable to resolve adequately. Finally, the paper considers how shared
responsibility at the EU level differs from shared responsibility under general public
international law.

1. The problem of shared responsibility

The core of the problem with allocating responsibility between multiple actors
is that international law provides very little guidance on the issue.® The work of the
ILC has been solely concentrated on the principle of individual (or independent)
responsibility which in essence states that each state or international organization
is responsible only for its own conduct.” The ILC’s Articles on State Responsibility
directly address collectively performed breaches only in Articles 16-19 which
deal with responsibility of a state in connection with an act of another state and
in article 47 which deals with plurality of responsible states. Of these — Article 16
(aid or assistance in the commission of an internationally wrongful act) is not really
concerned with shared responsibility in a sense that it deals with a conceptually distinct
situation. In the case of Article 16 one state incurs responsibility in connection to
an internationally wrongful act of another sate, i.e., it is not a co-author of the same
wrongful act, but rather performs a separate breach.”® Articles 17 and 18 pronounce

Dissenting Opinion of Judge Weeramantry in the East Timor case, IC] Rep 139-223, 172. In
Bosnian Genocide case IC] found that Serbia was responsible for failing to prevent genocide. Such a
proposition seems to imply that any state that fails to prevent genocide is breaching Article 1 of the
Genocide convention. If such a proposition is accepted, failing to prevent genocide would arguably
result in shared responsibility of all states.

supra 2.

ILC, “Draft Articles on Responsibility of States for Internationally Wrongful Acts, with
commentaries” in Yearbook of the ILC 2001, Vol. II (A/CN.4/SER.A/2001/Add.1) (Part 2),

(hereafter - Commentaries to the Articles on State Responsibility), commentary to Art.47.

ILC, Commentaries to the Articles on State Responsibility, commentary on chapter IV, (5).
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that a state which directs and controls another state or coerces another state to
perform a breach is responsible for that breach. Similarly, in line with the principle
of individual responsibility, Article 47 asserts that where several states are responsible
for the same internationally wrongful act, the responsibility of each state may be
invoked in relation to that Act. Thus all that ILC’s articles say on shared responsibility
is to pronounce a principle - several states may be held responsible for the same
breach. The ILC does not elaborate on a key practical question — how to allocate
responsibility between these states?

The ILC’s Articles on Responsibility of International Organizations are based
on the same principle of individual responsibility." Articles 13 to 16 are modeled
exactly as the above mentioned Articles on State Responsibility. The only nuance
being Article 16 of Articles on Responsibility of International Organizations, which
deals with a situation where international organization adopts a binding decision on a
member state to commit an act that would be internationally wrongful if committed
by the organization itself (a situation of some importance to breaches performed by
the EU member states while giving effect to their EU obligations). Thus also the ILC’s
latest work provides no guidance on how to actually allocate responsibility between
multiple actors.

It seems surprising that the topic of shared responsibility has been similarly
ignored also by legal scholars. As a result of this neglect, apart from an Article by
Noyes and Smith'? and a brief analysis by Brownlie'® the topic up until 2010 was
largely unexplored.' Though presently it seems to receive its due share of attention.”

However, the largely unmapped scholarly field of this topic is but a part of
the problem. More importantly, the inadequacy of international law on shared
responsibility has also real life consequences. Firstly, an argument can be made that
the lack of principles of shared responsibility results in inadequate judgments. The
Behrami judgment'® of the European Court of Human Rights (ECtHR) illustrates a
situation where only one of the involved actors (namely the UN) bears the whole of
responsibility (or in fact no one bears responsibility since the European Convention
on Human Rights (ECHR) is not binding on the UN). Arguably part of the
responsibility for failing to protect the right to life by demining unexploded bombs

ILC, Text of the Draft Articles on the Responsibility of International Organizations with
Commentaries Thereto, Report of the sixty-first session (2009) UN GAOR Supplement No.10
(A/64/10).

2 Noyes J. and Smith, B. (1988), “State Responsibility and the Principle of Joint and Several
Liability”, 13 YALE J. INT'L L., 225.

3 Brownlie, I. (2008), Principles of Public International Law, 8" edn, Oxford UD, 457.

Another article which analyses the issue is Faure, M. and Nollkaemper, A. (2007), “International
Liability as an Instrument to Prevent and Compensate for Climate Change”. Stanford Journal of
International Law, Vol. 26A.

supra 2.

European Court of Human Rights, Behrami v. France (application no. 71412/01) and Saramati v.
France, Germany and Norway (no. 78166/01), Grand Chamber, 2 May 2007.
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in Kosovo should have been shouldered by France. As French troops were on the
ground, they had the actual ability take care of the bombs and thus to protect lives
of civilians."” Similarly, lack of principles for sharing of responsibility and also legal
processes that would facilitate claims involving shared responsibility has impacted a
number of International Court of Justice judgments.. This is particularly apparent in
the Certain Phosphate Lands in Nauru,'® Legality of the Use of Force cases," East Timor
case” and Oil Platforms cases.”!

Secondly, taking a broader look, the shortcomings of international regulations
on shared responsibility may also have a detrimental effect on cooperation of states in
general. The lack of principles and processes for the sharing of responsibility results
in uncertainty as states are left guessing what will be the actual legal implications of
collective action. Such uncertainty is likely to motivate states to take a more reserved
attitude towards cooperation. Thirdly, absence of principles for allocating responsibility
between multiple actors hinders fulfillment of most fundamental objectives of the law
of international responsibility — to provide reparation to the injured parties and to
protect rule of law.??

2. Sharing of responsibility between EU and its member
states

Integration of the EU as any integration is premised on cooperation.”> Although
this cooperation has extended far beyond classic state to state or state to international
organization relationships, at its core the European Union is a project that is advanced

See Bell, A. (2010), “Reassessing Multiple Attribution: The International Law Commission and the
Behrami and Saramati Decision” NY U J Int’l L & Pol 42(2), 517. Verdirame, G. (2008), “Breaches
of the European Convention on Human Rights Resulting from the Conduct of International
Organisations”, European Human Rights Law Review, Vol. 2, 209-213.

International Court of Justice, Certain Phosphate Lands in Nauru (Nauru v Australia) (Preliminary
Objections) [1992] ICJ Rep 240.

1% International Court of Justice, Legality of the Use of Force (Yugosiavia v USA) (Provisional Measures)
[1999] IC] Rep 916.

2 International Court of Justice, East Timor (Portugal v Australia) (Merits) [1995] ICJ Rep 90.

2! International Court of Justice, Oil Platforms case (Islamic Republic of Iran v USA) (Merits) [2003]
IC] Rep 324. For a detailed discussion of these cases and their relevance for development of
theory of shared responsibility see Nollkaemper, A Issues of Shared Responsibility before the
International Court of Justice, ACIL Research Paper No 2011-01, SHARES Series, (available at
www.sharesproject.nl).

22 For a detailed discussion on the twofold objectives of law of international responsibility see

Nollkaemper, A. (2009), “Constitutionalization and the Unity of the Law of International
Responsibility”, Indiana Journal of Global Legal Studies, Vol. 16, Issue 2, Summer 2009, 535.

» For a detailed discussion see Marks, G., Hooghe, L. and Blank, K. (1996), “European Integration
from the 1980s: State-Centric v. Multi-level Governance”. Journal of Common Market Studies,

Vol. 34 (3), 341.
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by member states and by institutions created by member states. An inevitable side
effect to any joint conduct is that rules of international law may be breached as a
result of cooperation. If that were to happen, the rules on international responsibility
are applicable. These rules as discussed earlier are rather clear in cases where breaches
are committed by a single state or a single international organization. Such cases
present no fundamental issues on who is to bear responsibility. Both the ILC’s Articles
on State Responsibility and the draft Articles on the Responsibility of International
Organizations state that responsibility is incurred by the party to whom the breach is
attributable. But what if the same breach is performed jointly by several actors?

In the case of the EU and its member states, several scenarios of shared responsibility
are possible. First, it is possible that collective action of member states is attributable
to the EU as an international organization. In such a case, the collective action of
member states materializes as a conduct of the organization itself. In accordance with
the ILC’s draft Articles on the Responsibility of International Organizations, this would
happen for instance if the conduct was actually carried out by organs or agents of the
organization. This scenario, although it involves the allocation of responsibility at a
collective level, is not really a case of shared responsibility, as responsibility is borne by
a single actor — the organization. Thus, such a case does not raise the problematic issue
of how to share responsibility among multiple actors. This scenario does, however,
raise an issue of member states hiding behind legal personality of the organization.*

Secondly, it is possible that collective action is attributable to both the EU and
one or more of its member states. An example of such a case would be a situation
where the EU directs and controls a member state in performance of conduct which
is in breach of the member state’s international obligations (and which is unlawful for
the EU itself). The ILC’s Articles on the Responsibility of International Organizations
address this kind of situation in Article 14 (organization exercises direction and control
over the commission of an internationally wrongful act) and Article 16 (organization
adopts a decision binding on a member state).

Both of these articles overlap to a large extent, as pointed out in the commentary
to Article 14: “adoption of a binding decision on the part of an international
organization could constitute, under certain circumstances, a form of direction or
control in the commission of an internationally wrongful act”.”> However, Article
14 differs from Article 16 in one important way. Under Article 14 an organization
incurs responsibility from a wrongful conduct of a state which it had directed and
controlled. Thus both, the organization and the state, bear responsibility for the same
wrongful act. On the contrary under Article 16 if an organization performs a separate

24 An argument can be made that questions the wisdom of strict application of the fundamental

principle at the root of Articles on the Responsibility of International Organizations, i.e., that the
organization is to bear exclusive responsibility for its conduct, even if the conduct constitutes a
beach of obligations of member states. For detailed discussion of this issue see D'Aspremont, J.
(2007), “Abuse of the Legal Personality of International Organizations and the Responsibility of
Member States”, International Organizations Law Review, Vol. 4, 91-119.

» JLC’s commentary on Article 25, supra 11.
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wrongful act — it adopts a decision, which forces a state to commit a breach. The
conceptual difference between these two situations is that Article 16 looks more like a
primary obligation (not to direct and control) rather than a secondary obligation like
the rest of the ILC’s Articles.

Whatever the extent of the overlap, what is clear is that both articles provide for
responsibility of the organization. At the same time the conduct of the member state
also remains wrongful, as state’s membership of an organization does not deprive
validity from its other international law obligations.”> ECtHR has affirmed this
principle in such judgments as Bosphorus”” and Marthews®. Although these two cases
endorse the principle that both the EU and its member states may be responsible
for one and the same wrongful conduct, they do not constitute a proper case of
shared responsibility since the EU is not a party to the ECHR. However, once the
EU becomes formally bound by the ECHR, such cases will indeed raise questions of
how to divide responsibility between the EU and its member states.

Other situations of shared responsibility could arise under mixed agreements such
as United Nations Convention on the Law of the Sea. Likewise shared responsibility
of the EU and its member states becomes relevant with regard to the category of
erga omnes obligations, such as obligation to prevent genocide or to bring to an end
serious breaches of peremptory norms.

Sharing of responsibility among EU member states or between member states
and the EU itself differs from shared responsibility under general public international
law in several ways. First of all, principles for sharing responsibility among several
actors are not entirely absent from EU Law.? Also on the EU level it is relatively easier
for courts to refer to the principles common to all member states and to conclude
that such principles like joint or joint and several liability form part of the EU law.?
Secondly, on the EU level some of the difficulties with jurisdiction of courts (like

26

In EU Law this principle is embodied in Article 351 of the Treaty on the Functioning of the
European Union (hereafter — TFEU), which provides that treaties concluded by a member state
prior to its accession to the EU remain valid and prevail over conflicting EU Law obligations.
See joined cases C-364/95 and C-365/95 T. Port GmbH & Co. v Hauptzollamt Hamburg-Jonas,
ECR [1998] 1-01023. The principle is also established in article 18 of the draft Articles on the
Responsibility of International Organizations.

¥ European Court of Human Rights, Bosphorus Hava Yollari Turzim ve Ticaret Anonim Sirketi v.

Ireland, judgment of 30 June 2005, Application Number 45036/98.

European Court of Human Rights, Matthews v. United Kingdom, judgment of 18 February 1999,
Reports of Judgments and Decisions(1999-1), at 251.

Although not in a state to state or state to EU context, but the ECJ has made use of principles of
joint and joint and several liability, see C-384/09 Prunus SARL, Polonium SA v Directeur des services
fiscaux, O C 186, 25/06/2011, 0004; C-78/10 Marc Berel and Others v Administration des douanes
de Rouen, C 103 , 02/04/2011, 0009. C-384/04 Commissioners of Customs & Excise and Attorney
General v Federation of Technological Industries and Others, ECR [2006] 1-04191.

30 C-294/98 P Metsi-Serla Oyj, UPM-Kymmene Oyj, Tamrock Oy and Kyro Oyj Abp v Commission of
the European Communities, ECR [2000] 1-10065; Commissioners of Customs & Excise and Attorney
General v Federation of Technological Industries and Others, ECR [2006], 1-04191.

28

29
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the principle of consent based jurisdiction and inability of courts to decide questions
that concern duties of states that are not party to the proceedings) are not as rigid
as in other international courts.” Likewise, in disputes involving member states and
EU institutions, adjudication is readily available under a number of infringement
proceedings, such as Articles 258 and 259 of the Treaty on the Functioning of the
European Union (TFEU); similarly any claimant is able to institute action against the
EU for its non-contractual liability under Article 340 of the TFEU.

3. Conclusion

With the ever increasing scope of EU competences and a corresponding increase
in its activities, it is likely that the EU will more often be involved in breaches of
international law. The number of collectively performed breaches is likely to increase
also because many of the EU’s competences are shared with member states and even
in areas that are not shared the EU often depends on member states to actually
implement any given policy. This trend demands an urgent and comprehensive analysis
of principles that would be applicable in cases of collectively performed breaches.

Currently the law of international responsibility is rather lacking in this area.
Given the limited number of adjudicated cases on the issue and the fact that existing
judgments provide only rudimentary guidelines, the fundamental questions on shared
responsibility are likely to be resolved by international courts that will be seized with
cases involving collectively performed braches. These courts are most likely to turn to
principles of the domestic legal systems to substantiate the application of joint, joint
and several or perhaps proportionate sharing of responsibility. Thus, EU member
states will be well positioned to influence the development of shared responsibility
principles. This is because already existing similarities between member states
(e.g., the Principles of European Tort Law®) or the endorsement of these principles
by the ECJ, will provide convincing grounds that a certain principle (say, joint
and several responsibility) must also be recognized as forming part of the law of
international responsibility.
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HORIZONTAL EFFECT OF BASIC HUMAN
RIGHTS IN PRIVATE LAW AS A COMMON
TREND OF EUROPEAN INTEGRATION

Abstract

This article analyses the horizontal effect of basic human rights in private legal
relationships in the context of the development of this concept within the Law of
the European Union and the practice of the European Court of Human Rights.
The analysis of the Latvian court practice regarding application of the provisions of
basic human rights contained in the Constitution of Latvia gives sufficient grounds
to conclude that several basic human rights contained in the Constitution of Latvia
are directly applicable in private legal relationships. However, there is no necessity
to limit the concept of horizontal effect of basic human rights to either direct or
indirect horizontal effect. If the law does not give any direct regulations then the
court is obliged to protect the basic human rights of a person by applying them
directly or through general clauses contained in ordinary law.

Keywords: horizontal effect of basic human rights, Drittwirkung, the Constitution
of Latvia

Introduction

Freedom of contract has been one of cornerstones of European legal identity.
It is mainly derived from the philosophical concept of free will. However, for the
past half century European legal thought has been greatly affected by the general
acknowledgment of human rights, which has also had a significant impact on
traditional approaches to the freedom of contract and to the private law in general.

There are two common approaches regarding impact of human rights in the
private sphere: the theory of direct effect and the theory of indirect effect. The
theory of direct effect of human rights in the private sphere insists that constitutional

' Mag.iur.(distinction), Lecturer, University of Latvia, Faculty of Law, edvins.danovskis@lu.lv.
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provisions containing human rights are directly applicable in private legal relations.?
The theory of indirect effect provides that basic rights are not directly applicable in
private legal relationships; instead they should be taken into account when interpreting
the law, in particular, general clauses of law. Though it is often considered that the
theory of indirect effect of human rights prevails in most European legal systems, in
the practice the difference between those two theories is diminishing. This is a process
common in many EU member states driven by the activism of the European Court
of Human Rights, various legal instruments of the European Union (in particular, the
Charter of Fundamental Rights and many directives referring to fundamental law),
and activities of the European Commission (in particular, the program “Fundamental
rights and citizenship” established by EU Council decision No. 2007/252/JHA).

In this context it is important to determine general considerations for effect of
basic rights® in private relationships in Latvia for there have been no publications in
Latvia dedicated only to this issue.

1. Traditional approaches to the horizontal effect of basic
rights in private law

Classical concept of basic rights presumes that basic rights contained in the
Constitution of Latvia (hereinafter — the Constitution) regulate legal relationships
between the state and private person only. Within this concept the main function of
basic rights is to protect individuals against the state. Therefore basic rights are rights
of an individual to claim a particular activity (or inactivity) from the state (Levits,
2000, 246.1pp.). Basic rights are binding only upon the state. Hence, for instance,
rights to private life protected by Article 96 of the Constitution would mean that the
state cannot interfere in the private life. Certain obligations of the state can be derived
from basic rights, in particular, to protect basic rights against interference of other
individuals (to adopt legal mechanisms for safeguarding property etc.). However, this
does not change the presumption that basic rights regulate legal relationships only
between the state and the individual.

The classical concept of basic rights has been modified by the concept of
horizontal effect of basic rights widely known as the Drittwirkung. European legal
scholarship traditionally identifies two sub concepts of the Drittwirkung, i.c., two
ways how basic rights can affect private relationships: direct effect of basic rights
(German - unmittelbare drittwirkung) and indirect effect of basic rights (German —

2 In this article term ,,private law/legal relationships” means legal relationships between two private

persons; i.e., the article does not analyse the problems related with application of the basic human
rights when one of the parties is a public legal entity or other person using prerogatives of public
power.

In this article term ,,basic rights” means rights directly protected in the constitution. The term is

also used in the context of rights and freedoms protected by Treaties of the European Union and
EU Charter of Fundamental Rights and Freedoms.
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mittelbare drittwirkung). The concept of direct effect presumes that all or at least
several basic rights contained in the Constitution are directly applicable in private
relationships, and parties can refer to basic rights in a civil litigation. For instance, an
employee could be entitled to claim annulment of provision of employment agreement
stipulating that an employer may check personal belongings of an employee only
through reference to Article 96 of the Constitution (protection of private life). The
concept of indirect effect presumes that basic rights should be taken into account
when applying general clauses (good faith, good morals) contained in civil codes and
other provisions regulating private relationships, but basic rights per se do not regulate
private relationships (see Ferreira, 2010, p.8-9; Busch, 2011, p.12; Balodis, 2007,
221.-222.1pp.). As a consequence, the employee in the above mentioned example
could claim annulment of the said provision of employment agreement with reference
to Article 1592 of the Civil Law which prescribes that “no contract which encourages
anything illegal, immoral or dishonest shall be binding.” In this case the general clause
»immoral encouragement” should be interpreted as prohibiting contractual provisions
that unjustifiably limits basic right to private life.

In general the acknowledgment of applicability of fundamental rights in private
law in a legal system is affected by the express statements in a constitution?, direct
protection of fundamental rights in private relationships in law, legal scholarship and
court practice. These factors differ from state to state, however, two recently published
results of fundamental comparative research projects confirm that most legal systems
of EU member states recognizes influence of basic rights in private relationships (see
Oliver, 2007; Briiggemeier, 2010). Therefore it is even maintained that “the idea that
fundamental rights influence the “horizontal” relationship between private parties has
become part of the “acquis commun” shared by the legal systems of EU member
states’ (Busch, 2011, p.10). While influence of basic rights in private relationships
is primarily governed by traditions of the respective legal system, it can be expected
that a more unified approach will be promoted through common European legal
mechanisms — EU law and judgments of the European Court of Human Rights.

2. Judgments of the European Court of Human Rights

and EU law as an impulse for a unified concept

European Convention of Human Rights and Fundamental Freedoms
(hereinafter — the Convention) does not provide express provisions on its applicability
to private relationships. However, the state responsibility doctrine established by the
European Court of Human Rights provides that the state has violated fundamental

For instance, Article 9(3) of the Basic Law of the Federal Republic of Germany expressly states
that , The right to form associations to safeguard and improve working and economic conditions
shall be guaranteed to every individual and to every occupation or profession. Agreements that
restrict or seek to impair this right shall be null and void; measures directed to this end shall be
unlawful.”
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rights prescribed by the Convention if state authorities (including courts) have not
protected fundamental rights where appropriate (Oliver, 2007, p.432; Arai, 2006,
p. 186). The courts of the member states of the Convention are also obliged to
interpret instruments of private law (both legal provisions and legal transactions) in
accordance with the provisions of the Convention. This has been developed by the
European Court of Human Rights in two recent judgments adopted in 2004 and
2009. It may be expected that the judgments will have a considerable impact on the
drittwirkung theory across the Europe.

In 2004 the European Court of Human Rights delivered a judgment in the case
Pla and Puncernau vs. Andorra,’ in which it held that a violation of Article 14 of the
Convention taken in conjunction with Article 8 has been committed by the Andorra.
The reason to submit the application before the European Court of Human Rights
was the fact that the Supreme Court of Andorra did not acknowledge the entitlement
of the applicant to receive inheritance for in the will drafted in 1939 the testatrix
had included a provision that “the future heir to the estate must leave it to a son or
grandson of a lawful and canonical marriage [..]”® The European Court of Human
Rights established that the Supreme Court of Andorra had misinterpreted the will.
The Court acknowledged that it is not “in theory required to settle disputes of a purely
private nature. That being said, in exercising the European supervision incumbent
on it, it cannot remain passive where a national court’s interpretation of a legal act,
be it a testamentary disposition, a private contract, a public document, a statutory
provision or an administrative practice appears unreasonable, arbitrary or, as in the
present case, blatantly inconsistent with the prohibition of discrimination established
by Article 14 and more broadly with the principles underlying the Convention.”
Judge Lech Garlicki in his dissenting opinion stated that “it seems equally obvious
that the level of protection against a private action cannot be the same as the level
of protection against State action.[..] In other words, what is prohibited for the State
need not necessarily also be prohibited for individuals.”® This objection was rejected
in a more express form in the case Khurshid Mustafa and Tarzibachi v. Sweden.’

Applicants in the case Khurshid Mustafa and Tarzibachi v. Sweden were
immigrants of Iraqi origin in Sweden. They rented a flat in a suburb of Stockholm.
The tenancy agreement contained a provision that ,the tenant undertakes not to
erect, without specific permission, placards, signs, sunblinds, outdoor aerials and such
like on the house.”"® Nonetheless the tenant erected a satellite antenna; therefore the
landlord gave a notice of termination of the tenancy agreement. The court in which
the respective claim was brought satisfied the appeal of the landlord and cancelled

> Judgment of the ECHR in case Pla and Puncernau v. Andorra (69498/01), 15.12.200,

¢ Judgment of the ECHR in case Pla and Puncernau v. Andorra (69498/01), 15.12.2004.,para.12

7 Ibid, para.59

Dissenting opinion of judge Garlicki hzzp:/lcmiskp.echr.coe.int/

°  Judgment of the ECHR in case Khurshid Mustafa and Tarzibachi v. Sweden, 23883/06.,
16.03.2009.,

10 Tbid, para.6
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the tenancy agreement. The tenants submitted an application before the European
Court of Human Rights complaining that Sweden has violated rights of the tenants
to information protected by Article 10 of the Convention. The satellite antenna had
been the only means to receive information in their native language. European Court
of Human Rights found a violation of Article 10, for the provision in the tenancy
agreement and eviction of the tenants had not been necessary in a democratic
society.

In those cases the European Court of Human Rights has established a violation
in activities of the court of the respective state. The courts had not protected rights
of person in a civil litigation. However, it must be noted that obligation of a court
to interpret instruments of private law in accordance with the Convention clearly
determines the content of private relationships. For instance, the ratio of the case
Khurshid Mustafa and Tarzibachi v. Sweden is that rights of a landlord to terminate
tenancy agreement due to a breach of provision prohibiting a tenant to erect satellite
antennas must be weight against basic rights of a tenant to receive information.

A significant increase of impact of basic rights in private law can be achieved by
instruments of EU law. The Court of Justice of the European Union has concluded
that several fundamental freedoms and basic rights of EU law have direct or
indirect effect in private relationships: 1) right to equality regardless of nationality,
guaranteed by Articles 18 (general prohibition of discrimination), 45 (free movement
of workers), 56 and 61 (freedom to provide services) of the Treaty on the Functioning
of the European Union (hereinafter — the Treaty); 2) right to equality regardless of
sex, guaranteed by Article 157 of the Treaty; 3) freedom of movement of persons,
guaranteed by Articles 45, 49 and 56 of the Treaty); 4) right of establishment and
freedom to provide services guaranteed by Articles 49. and 56 of the Treaty; 5) freedom
of movement of goods and the trademark right, guaranteed by Articles 28 un 36 of
the Treaty; 6) Freedom of competition and the right to fair competition, guaranteed
by Articles 101 un 102 of the Treaty; 7) freedom of movement of capital, guaranteed
by Article 59 of the Treaty (Ferreira, 2010, p.12.-13.). However, the manifestation
and scope of the horizontal effect of the above mentioned rights and freedoms is
small if compared with rights protected by the Charter of Fundamental Rights of the
European Union (hereinafter — the Charter).

It is widely held that EU fundamental rights enshrined in the Charter do not
have direct horizontal effect (Busch, 2011, p.5). Article 51, Paragraph 1 of the
Charter explicitly states that “the provisions of the Charter are addressed [..] to the
Member States only when they are implementing Union law”. Therefore the Charter
is not an independent source of basic rights binding a court of a member state when
not applying EU law. Consequently, it is applicable in private relationships only when
the court in civil litigation must interpret the national law in accordance with the EU
law.

In the past years EU institutions have been active in promoting the idea on unified
solution on impact of basic rights in private relationships. Within the framework
of the program “Fundamental rights and citizenship” established by EU Council
decision No. 2007/252/JHA several scientific projects dealing with comparative
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analysis of impact of fundamental rights in private law have been completed. Vice-
president of the European Commission Viviane Reding has already stated that the
Charter must be mainstreamed in the EU legislation and that divergent legal systems
in the area of private law in the EU could render difficult a common solution at EU
level (Busch, 2011, p.IX). This statement being political it the very nature, clearly
shows that attempts to harmonize rights protected by the Charter in private law may
come in the agenda of EU politics. In this context it is important to estimate the legal
consequences and capabilities towards the impact of fundamental rights in private
law in each member state. It is of increasing importance in Latvia, since there have
been no specific research made on impact of fundamental rights contained in the
Constitution in private legal relationships.

3. The effect of basic rights in private relationships in Latvia

It can be held that there is no stable and unified solution for the problem of
horizontal effect of the basic rights. Hitherto there is a view that articles 107" and
108'* of the Constitution are directly applicable in private legal relationships for the
respective rights are mainly addressed to private persons as participants of the market
economy (Levits, 2000, 255.1pp.). Other basic rights cannot be used as a direct
source of claim in civil procedure for private autonomy of the individuals created
and protected by civil law allows activities based on other value system. Therefore
the objective value system prescribed by the basic rights can be used only as far
as acknowledged by the private law and not as a superior system that prevails the
private law. Values protected by the basic rights can be used when specifying general
clauses contained in the Civil Law and other normative acts (Levits, 2000, 256.-257.
Ipp.). The same, with a reference to the doctrine of indirect effect in Germany, is
supported in a book on civil law (chapter dedicated to transactions being contrary to
good morals) (Balodis, 2007, 221.1pp.). Nonetheless, the above mentioned in itself
does not mean that there is general denial of direct effect of basic rights in private
relationships.

Provisions of the basic rights contained in the Constitution provide a person
with certain amount of rights. For instance, Article 96 of the Constitution provides
subjective rights to inviolability of correspondence. Inviolability of correspondence as
well as any other basic right is legally protected benefit (value). This benefit may be
infringed not only by the state but also by any other private person who arbitrarily
opens a letter addressed to other.”® Therefore any unjustified interference with the basic

Article 107 of the Constitution: Every employed person has the right to receive, for work done,
commensurate remuneration which shall not be less than the minimum wage established by the State,
and has the right to weekly holidays and a paid annual vacation.

Article 108 of the Constitution: Employed persons have the right to a collective labour agreement, and
the right to strike. The State shall protect the freedom of trade unions.

Compare with conclusion of Riga Regional Court: ,,Protection of human dignity is provided in
Article 95 of the Constitution and person, which has not complied with this requirment not to infringe
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rights contained in the Constitution is an illegal action. However, this conclusion per
se does not mean that the Constitution gives legal remedies to the injured party.

Article 89 of the Constitution provides that ,the State shall recognize and protect
basic rights in accordance with this Constitution, laws and international agreements
binding upon Latvia” The wording of this provision could give grounds for
speculations that only state is bound by the provisions of the basic rights. Moreover,
travaux préparatoires of the Chapter VIII (Basic rights) of the Constitution (minutes
of the commission responsible for drafting the Chapter and opinions on the Chapter)
clearly shows that no horizontal effect has ever been considered. Again, it does not
mean that the basic rights had been intended to provide protection only from the
state.

Analysis of the court judgments also does not give sufficient grounds to hold
that any stringent concept on influence of the basic rights in private relationships
is in use. The Constitutional Court has acknowledged that ,as any norm of human
rights, the legal norm, incorporated into the third sentence of Article 92 of the
Constitution [“Everyone, where his or her rights are violated without basis, has a
right to commensurate compensation.”] shall be applied directly and immediately.
Besides, the norm does not envisage that a special law is needed to specify it. The fact
that such a law does not exist is connected with the possibility of direct application
of Article 92 (the third sentence) of the Constitution. It cannot serve as a reason for
the court of refusing to accept the claim of an individual to receive compensation.”"
However, it must be noted that in this case the Constitutional Court did not consider
direct application of the basic rights in private relationships, but a provision of law
that dealt with compensations for persons being held in imprisonment and later
acquitted. The direct applicability of the basic rights acknowledged in the judgment
does not mean that the basic rights are applicable in any legal relationships.

In two recent judgments the Civil Department of the Supreme Court has included
motives that generally could be considered as acknowledging direct application of
the basic rights in private relationships. The first case dealt with justifiability of a
termination notice of an employment agreement given by an employer. The employee
claimed that reasons of termination were result of psychological terror. The Senate
considered that ,Article 94 of the Constitution provides that “everyone has the
right to liberty and security of person”, which is also applicable to employment
relationships. The employee is protected against the psychological terror not only by

dignity of another person has committed illegal activity or tort.” Rigas apgabaltiesas 23.01.2008.
spriedums lieta Nr. CA-0346-08, in force, not published.

“Par likuma “Par izzinas iestades, prokuratiiras vai tiesas nelikumigas vai nepamatotas ricibas
rezultdta nodarito zaud&jumu atlidzinaanu” 2.panta un Ministru kabineta 1998.gada 31.augusta
noteikumu nr.327 “Pieteikumu iesnieg$anas un izskatianas, léemumu pienemsanas, darba
garantiju un socialo garantiju atjaunosanas un zaudéjumu atlidzibas izmaksas kartiba” 3.punkta
1.apak$punkta atbilstibu Satversmes 91. un 92.pantam”: Satversmes tiesas 05.12.2001. spriedums
lieta Nr. 2001-07-0103. Latvijas Vestnesis. 2001. 7. decembris, Nr. 178(2565).
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the Constitution but also by Labor Law.””® This motive which has been borrowed
from a publication on psychological terror'® did not have decisive impact in outcome
of the case.

The Senate gave rather clear statement on the horizontal effect of the basic rights
in a case where a woman claimed compensation against a hospital due to damage
caused by improper medical services: ,Article 111 of the Constitution prescribes that
the State shall protect human health and guarantee a basic level of medical assistance
for everyone.[..] The hospital is organized in a form of a private legal entity and its
medical activities are also made in the sphere of private law.[..]. The very fact that
[..] the hospital is subject of private law and nor Sexual and Reproductive Health
Law, nor Medical Treatment Law [..] does not contain provisions that the purpose of
the legislator was to delegate state powers, cannot be a ground to conclude that the
activity of the respondent by not providing medical services, including child bearing
services, is not subject to the review of the court with regard to the protection of the
basic rights.[..]”"” The Senate made the following arguments with regard to the fact
that at the time of damage the Civil Law did not contain provisions on redress of
moral damage: , The conclusion of the Chamber of Civil Cases that there is no legal
grounds for redress of moral damage from the [..]Jhospital is in evident contradiction
to the thesis prescribed in the above mentioned judgment of the Constitutional
Court on interpretation of Article 92 of the Constitution. If the court had established
violation of the claimant’s rights and considered that Article 1635 of the Civil Law
[..] is not applicable, it had to apply the respective constitutional provision directly
and immediately.”'®

The assumption that Article 111 of the Constitution binds dentists and other
doctors is not correct, for the respective provision directly states that protection of
health and securing basic level of medical protection is a duty of state. Nevertheless,
argumentation of the Senate regarding direct applicability of Article 92 of the
Constitution deserves attention. Despite the fact that the Senate made wrong reference
to the judgment of the Constitutional Court (which did not mention anything on
horizontal applicability of basic rights) it seems that there are no arguments that could
prevent direct applicability of this Article to private relationships. The entitlement to
compensation for wrongful actions protected by Article 92 of the Constitution is a
self evident legal principle that is applicable in case of any violation of rights and

Latvijas Republikas Augstakas tiesas Senata Civillietu departamenta 20.05.2009. spriedums lieta
Nr. SKC-383/2009, not published.

Skat. Neimanis J. Psihologiskais terors darba vieta: juridiskie aspekti. Jurista Vards. 2004. 19.
oktobris, Nr. 40(345), where it is stated that a person may enforce the rights prescribed by Article
94 of the Constitution ,.in life directly — without other laws or normative prescriptions [..]. It is
exactly inviolability of person that prohibits psychological terror in employment relationships. [..]
The employee is protected against the psychological terror not only by the Constitution but also
by Labor Law.”

Latvijas Republikas Augstakas tiesas Senata Civillietu departamenta 29.04.2009. spriedums lieta
Nr. SKC-12/2009, not published.

18 Ibid
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against any offender. Particular laws containing preconditions and limits of the use
of this right, for instance Law on Reimbursement of Damage Committed by State
Authorities,"” are only concretization or constitutional limitation of the respective
principle, and are made in accordance with the Constitution.

Most of the references made to the basic rights in judgments in civil and criminal
cases do not have any effect of the outcome of the case. In 2007-2009 courts have
made references to the basic rights in more than 10 cases, for instance, in two cases
courts have made reference to Article 95 of the Constitution (protecting dignity of
a person),” in one case to Article 96 (protecting private life),?" in six cases to Article
100 (freedom to express opinion),” in two cases to Article 105 (protecting rights to
property).” The reference to the basic rights is made as obiter dictum or as a contra-
argument of one of parties. A good example is a case where a competition restriction
clause was included in an employment agreement and its validity was contested in
the court. The Senate held that ,the first sentence of Article 106 of the Constitution
prescribes that everyone has the right to freely choose their employment and
workplace according to their abilities and qualifications. Though the rights provided
by this provision are not absolute and may be limited in accordance with Article 116
of the Constitution which states that rights of person prescribed by Article 106 of
the Constitution may be subject to restrictions provided by law [..]. This means that
restrictions to rights prescribed by Article 106 of the Constitution must be made
by law. In the instant case the restriction to the rights of the respondent [employee]
are prescribed by Article 84 of the Labor Law. Therefore arguments of the employee
regarding Article 106 of the Constitution are not grounded.”* The purpose of these
motives is to justify that restriction of competition (prohibition to make the same job
for other employer) do not violate Article 106 of the Constitution. At the same time
these motives confirm that the court cannot confirm validity of legal relationships
that are contrary to the basic rights.

Valsts parvaldes iestazu nodarito zaudéjumu atlidzinasanas likums: LV likums. Latvijas Véstnesis.

2005. 17. jinijs, Nr. 96 (3254)

2 Rigas apgabaltiesas 08.10.2008. spriedums lieta Nr. CA-0657-08, in force, not published; Rigas
apgabaltiesas 23.01.2008. spriedums lieta Nr. CA-0346-08, in force, not published.

2! Rigas apgabaltiesas 11.12.2007. spriedums lieta Nr. CA-2131-07, not in force, not published

2> Rigas apgabaltiesas 08.10.2008. spriedums lieta Nr. CA-0657-08, in force, not published, Latgales
apgabaltiesas 27.03.2008. spriedums lieta Nr. CA-0082-08, in force, not published, Latvijas
Republikas Augstakas tiesas Senata Civillietu departamenta 30.01.2008. spriedums lieta Nr. SKC-
3/2008, not published, Latvijas Republikas Augstakas tiesas Civillietu tiesu palatas 14.11.2007.
spriedums lieta Nr. PAC-407/2007, not in force, not published, Zemgales apgabaltiesas
26.04.2007. spriedums lieta Nr. CA-0147-07, in force, not published; Latgales apgabaltiesas
03.04.2007. spriedums lieta Nr. CA-0070-07, in force, not published,

# Latgales apgabaltiesas 08.10.2008. spriedums lieta Nr. CA-0180-08, in force, not published;

Latvijas Republikas Augstakas tiesas Senata 21.03.2007. spriedums lieta Nr. SKC-53/2007, not

published

Latvijas Republikas Augstakas tiesas Senata Civillietu departamenta 26.11.2008. spriedums lieta

Nr. 424/2008, not published
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An argument supporting the direct effect of basic rights in private relationships
may be also found in Point 5, Article 12 of the Ombudsman Law? where it is
prescribed that the ombudsman ,shall resolve [..] disputes in respect of human
rights between private individuals”. Taking into account that the human rights are
contained in the Constitution, it can be concluded that the legislator by adopting the
Ombudsman Law has accepted the direct effect of basic rights included in Chapter
VIII of the Constitution in private relationships (Libina, 2006, 148.1pp.).

The above mentioned facts give sufficient grounds to conclude that most basic
rights have some effect in private relationships. The premise that every legal provision
must be in accordance with the Constitution also provides that all legal relationships,
even private legal relationships must be in accordance with the Constitution. However,
it should be noted that provisions of Chapter VIII of the Constitution have never
been intended and are not suitable to regulate private relationships. In private legal
relationships a collision of basic rights of both parties can often be established (for
instance, provision of tenancy agreement allowing a landlord to inspect premises at
any time is an expression of property rights and simultaneously restricts privacy of
a tenant). Article 89 of the Constitution prescribes the competence and obligation
of the legislator to develop regulation protecting those conflicting interests in
private relationships. The discretion of the legislator is very broad and depends on
the respective basic right. One of legal instruments that the legislator may use in
protecting the basic rights in private relationships is general clauses.

An excellent example is the modern interpretation of the general clause “good
morals” contained in Articles 1415 and 1592 of the Civil Law that legal and ethical
principles enshrined in the Constitution can be used in determining the contents
of private relationships (Balodis, 2007, 221.Ipp.). Articles 1415, 1592 and other
provisions containing general clauses should be treated only as technical means for
application of basic rights in private relationships. However, it does not mean that any
provision of a contract interfering with basic rights should be treated as immoral and
therefore void.” For instance, a provision in an employment agreement stipulating
that an employee shall wear only white suit restricts private autonomy protected by
Article 96 of the Constitution, though such obligation is self-evident and necessary
for persons being employed in hospitals. In the very case it should be considered
whether the respective provision of the employment agreement does not contradict
to rights to fair working conditions provided in Article 7, Part 1 of the Labor Law. In
determining contents of the general clause “fair working conditions” basic rights of a
person must be taken into account, though they are to be weight against basic rights
and legal interests of other participants to respective legal relationship. Nevertheless it
must be emphasized that there in essence is no difference between phrases “contract
is in conformity with good morals” and “contract is in conformity with basic rights”.

» Tiesibsarga likums: LV likums. Latvijas Véstnesis. 2006. 25. aprilis, Nr. 65(3433)

% Compare: ,Provisions of basic rights prescribed in the Satversme cannot be directly applied in
considering conformity of the legal transaction with good morals.”: Balodis K. Ievads civiltiesibas.
Riga: Zvaigzne ABC, 2007, 221. Ipp.
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Assessment of contract in the context of good morals therefore is a concretization or
constitutional limitation of basic rights in respective legal relationship.

The principle of freedom of contract is not a superior principle overruling the basic
rights. In Latvian legal system principle of freedom of contract is only one expression
of basic rights of private autonomy protected by Article 96 of the Constitution.
The Constitutional Court has concluded that rights prescribed by Article 96 of the
Constitution “means that the individual has the right to its private home, the right
to live as he likes, in accordance with his nature and wish to develop and improve
the personality, tolerating minimum interference of the state or other persons. The
right includes the right of an individual to be different, retain and develop virtues and
abilities, which distinguish him from other persons and individualizes him.[..] The
right to inviolability of private and family life is guaranteed also in Article 8 of the
European Convention on Human Rights. The ECHR has recognized that the right
to inviolability of family and private life include the right to establish and develop
relations with other persons.”” Therefore the principle of freedom of contract is of
equal legal value as other basic rights.

Though the whole legal system is based on the acknowledgment of the free will
(activities of the person are acknowledged because (and insofar as) they are expression
of free will), the state do not acknowledge all statements of free will. In general,
the state is entitled not to enforce legal relationships where person has completely
or partially waived his/her basic rights. The Constitutional Court in a case where it
had to examine whether a person may waive from right to a fair trial by agreeing to
arbitration clause expressed that it “does not agree with the statement of the submitter
that voluntary restriction of the right cannot be binding on the person. The submitter
substantiates the viewpoint only by instances: to his mind an agreement by which the
person undertakes limitation of e.g. passive election rights, the right to unite in trade
unions as well as the freedom of the religion cannot be in effect. From the above he
deduces that “in the same way the agreement by which the person relinquishes his
human rights, [..] guaranteed in Article 92 of the Constitution, cannot be in effect”.
The above argumentation is not satisfactory as the used examples seem to be essentially
different from the issue to be reviewed in the matter. [..] it is not the obligation of the
Constitutional Court to elaborate a general theory on the admissibility of voluntary
restriction of the fundamental rights[..].?® This reflection of the Constitutional Court
gives reason to hold that validity of voluntary waive of basic rights cannot be ruled by
a general theory; instead every particular case must be examined independently.

¥ Par Civillikuma 156.panta otras dalas vardu “divu gadu laika, skaitot no dienas, kad vini

uzzinajusi par apstakliem, kas izslédz paternitati” atbilstibu Latvijas Republikas Satversmes 92.un
96.pantam un 1975.gada 15.oktobra Eiropas Konvencijas par to bérnu tiesisko statusu, kuri nav
dzimusi lauliba, 4.pantam : Satversmes tiesas 04.06.2009. spriedums lieta Nr. 2008-43-0106,
point 11. Latvijas Véstnesis. 2009. 5. jinijs, Nr. 88 (4074); skat. lidzigi Satversmes 105. panta
konteksta: Par Civilprocesa likuma 132. panta pirmas dalas 3. punkta un 223. panta 6. punkta
atbilstibu Latvijas Republikas Satversmes 92. pantam: Satversmes tiesas 17.01.2005. spriedums
lieta Nr. 2004-10-01, point 8.1. Latvijas Véstnesis. 2005. 18. janvaris, Nr. 9 (3167)

Ibid, see point 7.2.
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Admittedly, there are basic rights that are addressed mainly to the state, for
instance, election rights (Articles 8 un 9 of the Constitution), right to know one’s
rights (Article 90), rights to petition (Article 104), rights to social security, healthcare,
education etc. Article 91 of the Constitution stating that “all human beings in Latvia
shall be equal before the law and the courts. Human rights shall be realized without
discrimination of any kind” is not applicable in private relationships. This Article
requires the state to act equally against persons and does not provide a general
requirement to act equally within private relationships (compare with Levits, 2003,
point A4). Provisions prohibiting discrimination in Labor Law, Consumer Protection
Law etc. are expression of social policy and EU law, and not legal consequences of
Article 91 of the Constitution.

The above mentioned considerations on effect of the basic rights in private
relationships indicates that legal regime in this issue cannot be attributed to only one
of traditional concepts of horizontal effect of the basic rights.”” In Latvia the basic
rights are applicable directly in private relationships if there are no particular legal
instruments provided by ordinary law. In any case the courts in considering disputes
between private persons are obliged to protect the basic rights of the persons (Article
89 of the Constitution).

Summary

In Latvian legal system the basic rights prescribed in the Constitution have
impact in private relationships. Article 89 of the Constitution obliges the state to
adequately protect the basic rights in private relationships. If the law does not give
any direct regulations then the court is obliged to protect the basic rights of a person
by applying them directly or through general clauses contained in ordinary law. This
effect of the basic rights in private relationships is similar to regulation in many other
European countries, therefore a unified concept of horizontal effect of EU basic rights
and freedoms would not make any complications in Latvian legal system.

This work has been supported by the European Social Fund within the project
«Support for Doctoral Studies at University of Latvia».
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Simona Innus-Pavelskopa'

THE NATURE AND UNDERSTANDING OF THE
INSTITUTE OF ADOPTION IN THE LATVIAN SSR

Abstract

The lecture will focus on family law, in particular emphasizing the institute of
adoption, and particularly the nature and understanding at the time when Latvia
was part of the Union of Soviet Socialist Republics (USSR). A child needs special
care and a part of child’s valuable live is a family, where the child is cared for by its
parents. The child in this situation should be provided with alternative care, and
one of these alternative types of care is adoption. Adoption involves the bringing up
of children without their parents, but still within the circumstances of the family,
providing a stable and harmonious home. ?

Keywords: adoption, family law, institute of marriage, children’s and parents
relationship, Latvian Soviet Socialist Republic

Introduction

The author’s doctoral thesis topic is “Legislation and Practical Arrangements
of the Adoption institute in the 20th Century in the Territory of Latvia’. This
time for the Conference European Integration and Baltic Sea Region: Diversity
and Perspectives, on the theme of the Legal and Historical Aspects of European
Integration, the lecture will focus on family law, in particular emphasizing the institute
of adoption, and particularly the nature and understanding at the time when Latvia
was part of the Union of Soviet Socialist Republics (USSR).

The institute of adoption will be analyzed in studying family law, the institute of
marriage, and the child and parent relations framework. It will be done through the
direct study of Soviet era law. The author has chosen to study the Soviet law, as Soviet
law in the territory of Latvia was in force for a substantial period of time, almost 50
years.

In June 1940, Latvia was occupied by the USSR, which did not recognize local
rights. The notice of November 25, 1940 by the Council of Commissars of People of

' Ph.D. Student, University of Latvia, Faculty of Law, Simona.Innus@vsaa.lv
2 Noteikumi par adopcijas kartibu: MK noteikumi nr.111. Latvijas Republikas Sacimas un Ministru
kabineta Zigotajs, 2003. 12. janijs, nr.11.
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the Latvian Soviet Socialist Republic (LSSR) stated that on November 26, the LSSR
shall enter into force the codifications of the Russian Soviet Federal Socialist Republic
(RSFSR) in the principal areas of law (Lazdins, 2003, 102.1pp.).

It is not possible to analyze the legal framework of adoption and practical
arrangements in the territory of Latvia in the 20th century without analyzing the law
and rights of the Soviet times as Soviet law in the territory of Latvia was in force for
a substantial period of time, almost 50 years.

A child needs special care and a part of child’s valuable live is a family, where the
child is cared for by its parents. However, life tends to be cruel, sometimes keeping
the child from growing in his family. The reasons may be different — fatal accident
or carelessness, or reluctance by parents to be responsible for the consequences of
their actions — but no matter what the victim of this situation is a child. A child
temporarily or permanently deprived of its family environment should not remain in
such environment, and is entitled to special protection and assistance.” The child in
this situation should be provided with alternative care, and one of these alternative
types of care is adoption. Adoption involves the bringing up of children without
their parents, but still within the circumstances of the family, providing a stable and
harmonious home. *

In order to fully talk about the adoption institute, it must be analyzed on the basis
of family law, the institute of marriage, and the children’s and parents’ relationship, as
all these institutes are tied.

This lecture will shed some light into the wording of the Institute of Adoption,
reflecting the Soviet legal framework.

1. Soviet law

In June 1940, the Latvian state was occupied by the USSR. Contrary to earlier
centuries’ experiences, this time local law was not recognized, and the Latvian SSR
People’s Board of Commissioners (PBC) stated that on November 26, the Latvian
SSR would enter into force the Russia SFSR law codification in the major fields of
law.”> After World War II, during the period from 1945 to 1991, the Latvian state
was fully incorporated into the Soviet legal system. Although the formal features of
Soviet law were related to the continental European legal family, for Latvia the new
laws were strange. In particular, these new laws related to public and civil law (for
example, religious marriage ceremony was deprived by law), as well as the judicial
system (Lazdins, 2003, 102.1pp).

> Konvencija par bérnu tiesibam. ANO Generala Asambleja, 1989. 20.novembris., 20.panta 1.dala.
Noteikumi par adopcijas kirtibu: MK noteikumi nr.111. Latvijas Republikas Saeimas un Ministru
kabineta Zinotajs, 2003. 12. janijs, nr.11.

Hronologiskais likumkrajums :Latvijas PSR likumu, Latvijas PSR Augstakas Padomes Prezidija
dekrétu un Latvijas PSR valdibas lémumu hronologiskais krajums : 1940.-1959. Riga: Latvijas
PSR Ministru Padomes Juridiska komisija, 1960., 22.1pp.
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By November 26, 1940, the basic source of Latvian civil law became the RSFSR
Civil Code. Civil law regulated the property and related personal moral relations
between socialist organizations, citizens and socialist organizations, and between
citizens (Latvijas PSR valsts un tiesibu vésture (1917-1970), 1970, 124.pp.). It
should be noted that the RSFSR Civil Code, did not regulate family law.

Soviet civil law consisted mainly of private and corporate property relations.
Family law, employment law, land rights were considered as separate fields of law,
which should be separated from the civil law, because they either are more than
property relations as family law or labor law, or governs persons’ relationship to such
a special thing as land on which exclusive property rights has the state (Latvijas tiesibu
vésture (1914-2000), 2000, 329.1pp.).

Family law in Soviet Latvia during 1940-1941 as it was preached “got rid of the
material calculated and religious influence which was specific to bourgeois apparatus”
(Latvijas PSR valsts un tiesibu vésture (1917-1970), 1970, 127.lpp.). Family law
in the Latvian SSR starting on November 26, 1940 was regulated by the RSFSR
Marriage, Family and Custody Law Code,® as well as by several other laws of the
Soviet Union and the laws of the Latvian SSR (Latvijas tiesibu vésture (1914-2000),
2000, 335.1pp.).

On the basis of the RSFSR Code on April 4, 1941 the Latvian SSR SPC approved
the Regulation “On the Guardianship Organs.” Since the Orphans’ Courts were
eliminated, the guardianship case sorting was assigned to Temporary local executive
committees. Their jurisdiction was transferred to the adoption proceedings, which
previously in the Latvian Republic were assigned to the District Courts (Latvijas
tiesibu vésture (1914-2000), 2000, 336.1pp.).

In family law during World War I were made several significant changes, which,
with minor editorial changes were in force until the Soviet Union Marriage and
Family Law Basics were developed.

A new stage in Soviet marriage and family law marked the on July 27 1968, when
USSR HR approved the USSR and the United Republic Marriage and Family Law
Basics. In strict accordance with the foundations, Latvian SSR HR adopted on April
18, 1969 Latvian SSR Marriage and Family Code (hereinafter referred to LMFC),
which entered into force on October 1, 1969. Codifying it were formulated main
tasks, principles and scope of regulated relations of marriage and family law (Latvijas
tiesibu vésture (1914-2000), 2000, 390.1pp.).

¢ KPFSR Laulibas, gimenes un aizbildnibas likumu kodekss. Ar pargrozijumiem lidz 1940.gada
1.decembrim. Riga: Sabiedriski ekonomisko rakstu apgadnieciba, 1941
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2. Regulation of the Institute of the Adoption in the
Latvian SSR after the RSFSR Marriage, Family and
Custody Law Code of December 1941

According to the RSFSR Marriage, Family and Custody Law Code, Section 3
on the adoption there is set that it was only allowed to adopt a juvenile and minor
children and the adoption was permitted only in the interests of children.” Given the
fact that the adoption was restricted to the child’s interests, it appears that the Soviet-
era law recognized the interests of children and recognizes the family as a value, the
best solution for the child’s full development.

Code intended a ban on persons deprived of their right to be a guardian to
adopt in case if the person has been deprived of their right to vote, because the
court has deprived of parental rights because of personal interests are contrary to the
guardianship or trusteeship be subject to interest, as well as if a person has hostile
relations. Also a minor was unable to adopt. Therefore, it can be concluded that
the adoption by national implementation of existing restrictions imposed in order
to protect the child’s interests, as well as the age limit-majority was determined, in
order to become adoptive parents, but there was no difference in age, what should be
between the adoptee and the adoptive parents and the defined upper age limit was
not defined.

Adoption was made by the guardianship and trusteeship organ’s decision, and it
was registered with the general procedures of civil status registration organs. In cases
where the foreign nationals who lived in the Soviet Union wanted to adopt children,
they had to receive in addition a special permit from the province, district, or the
appropriate Executive Committee of the Presidium. ®

When adopting the adoptee could be granted the adopter name as well, with the
consent of the adoptee, adopter’s patronymic.

If the adoptable had parents, or if he was in custody or guardianship, for
adoption it was necessary to have consent of parents, who had their parental rights
or guardians.® Parental consent was not required in cases where the documents had
shown that the court had deprived parents of parental rights, or it was not known
where the parents are located in more than one year, or if their parents were under the
auspices of mental illness.

Adopting children who were in maternal and infant health or national department
of education institutions and whose parents’ place of residence was unknown, and over
one year was not made themselves known, adoption could be done without parental
consent. Consent in these cases was given by the administration of the institution
where the child was. However, if the institution had any indication of parents’ home,

KPFSR Laulibas, gimenes un aizbildnibas likumu kodekss. Ar pargrozijumiem lidz 1940.gada
1.decembrim. Riga: Sabiedriski ekonomisko rakstu apgadnieciba, 1941, 57.pants

8 Turpat, 58., 77. un 59.pants
Turpat, 60.un 61.pants
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then in the beginning it had to do everything to look up the parents and only if the
search was unsuccessful, parents might be considered as missing absent. '°

If one parent had given consent to the adoption, as well as in writing announced
and with the witnesses and viewing materials showed that the other parent lived alone
and did not participate in child rearing and maintenance, the other parent’s consent
was not required. '

If the child was adopted by married person, consent of the spouse was necessary.
When adopting a child who had reached the age of ten, child’s own consent was also
needed.

Adoptees and their offspring in relation to the adoptive parents and adoptive
parents in relation to adopted children and their descendants in personal and property
rights and obligations were been likened to relatives after the birth. '

Adopted children were treated as children at birth. * Interesting, that in cases
where the facts showed that the relationship between a person who has taken the
upbringing of children, foster children, in fact are subject to the adoption of the
material respects of law, the court had right, on the basis of the Civil Procedure Code,
Article 4, to apply these things to the law on adoption with all ensuing rights and
obligations (KPFSR Augst. Tiesas pask. Kraj. 1935.g.izd., 136.lpp.).

Similarly, a remarkable fact is that the Civil Code Article 418 did not restrict the
rights of adoptees to inherit property what is left after the deceased parents (KPFSR
Augst. Tiesas CK lém.- ,,Cos. oct.” 1937.g. 4.num., 58.Ipp.). ™

The guardianship organs could revoke adoption, which was made while the
parents were absent or without their consent, after the parents’ request, if it was the
child’s best interest. If the child had reached the age of ten, it was necessary for his
consent.

Any person or institution could initiate an action for annulment of adoption, if
the child’s interests required it.

Materiali pie kodeksa atseviskiem pantiem. KPFSR Laulibas, gimenes un aizbildnibas likumu
kodekss. Ar grozijumiem lidz 1948.gada 31.decembrim. Riga: Latvijas valsts izdevnieciba, 1949,
41.1pp

Materiali pie kodeksa atseviskiem pantiem. KPFSR Laulibas, gimenes un aizbildnibas likumu
kodekss. Ar grozijumiem lidz 1948.gada 31.decembrim. Riga: Latvijas valsts izdevnieciba, 1949,
41.1pp

12 KPFSR Laulibas, gimenes un aizbildnibas likumu kodekss. Ar pargrozijumiem lidz 1940.gada
1.decembrim. Riga: Sabiedriski ekonomisko rakstu apgadnieciba, 1941, 62., 63. un 64.pants
Turpat, 42.pants

Materiali pie kodeksa atseviskiem pantiem. KPFSR Laulibas, gimenes un aizbildnibas likumu
kodekss. Ar grozijumiem lidz 1948.gada 31.decembrim. Riga: Latvijas valsts izdevnieciba, 1949,
42.1pp
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If the adoption was cancelled, the court gave its decision on the child’s deprivation
of his adopter and the transfer to guardianship and trusteeship organ’s care, and the
court could also order the adoptive parent to take care of baby food.

3. Regulation of the Institute of the Adoption in the
Latvian SSR after the RSFSR Marriage, Family and
Custody Law Code of January 1949

Analyzing RSFSR Marriage, Family and Custody Law Code version of January
1949,'¢ concludes, that the regulation of the adoption fundamentally remained the
same, except for some additions. Section 3 of the Code governed adoption matters
and the conditions of the adoption were set out in the Code also from the Article
57 to Article 67. In addition to the earlier highlighted version of the Code, there
was added a supplement to the explanation of Article 59, setting up procedures
for establishing the fact of adoption after the adopter’s or the adoptee’s death or
disappearances missing in front if while being alive, adoption has not been reported."”
Explanation for this supplement is the fact that the Second World War took place,
which brought with it the need for the regulation of new living situation, making
appropriate amendments to the legislation.

The code’s Article 60 was added with a supplement, providing that the adoptive
parents, at their request, could be recorded in the birth civil status registration books
as the adoptee’s parents (Latv. PSR APP 1944. g. 7. dec. Dekr. I).'8

The Code was also accompanied by a number of additions, of which Appendix
IX was the Latvian SSR Education, Health and Justice People Commissioner’s April
30, 1945 Instruction “Patronage, adoption and guardianship of the children who
had lost their parents.” ' The instruction anticipates practically the same framework,
which is included in Chapter 3 of the Code. The Instruction gives the regulation of
the adoption from Paragraph 13 to Paragraph 23, like the Code Article to Article
56. Therefore, it can be concluded that the regulation of the adoption given in the
instruction duplicates the regulation of the adoption given in the Code.

KPFSR Laulibas, gimenes un aizbildnibas likumu kodekss. Ar pargrozijumiem lidz 1940.gada
1.decembrim. Riga: Sabiedriski eckonomisko rakstu apgadnieciba, 1941, 65., 66.un 67.pants
KPFSR Laulibas, gimenes un aizbildnibas likumu kodekss. Ar grozijumiem lidz 1948.gada
31.decembrim. Riga: Latvijas valsts izdevnieciba, 1949, 3.nodala

Turpat, 45.pants

KPFSR Laulibas, gimenes un aizbildnibas likumu kodekss. Ar grozijumiem lidz 1948.gada
31.decembrim. Riga: Latvijas valsts izdevnieciba, 1949, 60.pants

Latvijas PSR Izglitibas, Veselibas aizsardzibas un Tieslietu tautas komisariatu 1945.gada 30.aprila
instrukcija ,Vecaku zaudéjuSo bérnu patroné$ana, adopcija un aizbildniba’. Materiali pie kodeksa
atseviskiem pantiem. KPFSR Laulibas, gimenes un aizbildnibas likumu kodekss. Ar grozijumiem
lidz 1948.gada 31.dcembrim. Riga: Latvijas valsts izdevnieciba, 1949, 134.1pp
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Taking into account all the above mentioned, it follows that the RSFSR Marriage,
Family and Custody Law Code version of January 1949, compared to the RSFSR
Marriage, Family and Custody Law Code, December 1941 version, retains the
previous framework, only in few places little changes in language usage and providing
two new reservations, the procedure for establishing the fact of adoption after the
adopter’s or the adoptee’s death or disappearances missing in front if while being
alive, adoption has not been reported and the possibility for the adoptive parents, at
their request, to be recorded in the birth civil status registration books as the adoptee’s
parents.

Conclusions

1. By November 26, 1940, the basic source of Latvian civil law became RSEFSR
Civil Code. Civil law regulated the property and related personal moral relations
between socialist organizations, citizens and socialist organizations, and between
citizens (Latvijas PSR valsts un tiesibu vésture (1917-1970), 1970, 124.1pp.). It
should be noted that the RSFSR Civil Code, did not regulate family law.

Soviet civil law consisted mainly of private and corporate property relations.
Family law, employment law, land rights were considered as separate fields of law,
which should be separated from the civil law, because they either are more than
property relations as family law or labour law, or governs persons’ relationship
to such a special thing as land on which exclusive property rights has the state
((Latvijas tiesibu vésture (1914-2000), 2000, 329.1pp.).

Family law in Soviet Latvia during 1940-1941 as it was preached “got rid of
the material calculated and religious influence which was specific to bourgeois
apparatus’ (Latvijas PSR valsts un tiesibu vésture (1917-1970), 1970, 127.1pp.).
Family law in the Latvian SSR starting on November 26, 1940 was regulated by
the RSFSR Marriage, Family and Custody Law Code, as well as by several other
laws of the Soviet Union and the laws of the Latvian SSR (Latvijas tiesibu vésture
(1914-2000), 2000, 335.Ipp.).

2. Given the fact that the adoption was restricted to the child’s interests, it appears
that the Soviet-era law recognized the interests of children and recognizes the
family as a value, the best solution for the child’s full development.

3. Code intended a ban on persons deprived of their right to be a guardian to adopt
in case if the person has been deprived of their right to vote, because the court
has deprived of parental rights because of personal interests are contrary to the
guardianship or trusteeship be subject to interest, as well as if a person has hostile
relations. ?* Also a minor was unable to adopt. Therefore, it can be concluded that
the adoption by national implementation of existing restrictions imposed in order
to protect the child’s interests, as well as the age limit-majority was determined,

2 KPFSR Laulibas, gimenes un aizbildnibas likumu kodekss. Ar pargrozijumiem lidz 1940.gada
1.decembrim. Riga: Sabiedriski ekonomisko rakstu apgadnieciba, 1941, 58. un 77.pants
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in order to become adoptive parents, but there was no difference in age, what
should be between the adoptee and the adoptive parents and the defined upper
age limit was not defined.

4. Analyzing RSFSR Marriage, Family and Custody Law Code version of January
1949,*' concludes, that the regulation of the adoption fundamentally remained
the same, except for some additions. Section 3 of the Code governed adoption
matters and the conditions of the adoption were set out in the Code also from
the Article 57 to Article 67. In addition to the earlier highlighted version of the
Code, there was added a supplement to the explanation of Article 59, setting up
procedures for establishing the fact of adoption after the adopter’s or the adoptee’s
death or disappearances missing in front if while being alive, adoption has not
been reported.”” Explanation for this supplement is the fact that the Second
World War took place, which brought with it the need for the regulation of new
living situation, making appropriate amendments to the legislation.

5. The Code was also accompanied by a number of additions, of which Appendix IX
was the Latvian SSR Education, Health and Justice People Commissioner’s April
30, 1945 Instruction “Patronage, adoption and guardianship of the children
who had lost their parents.” The instruction anticipates practically the same
framework, which is included in Chapter 3 of the Code. The Instruction gives
the regulation of the adoption from Paragraph 13 to Paragraph 23, like the Code
Article to Article 56. Therefore, it can be concluded that the regulation of the
adoption given in the instruction duplicates the regulation of the adoption given
in the Code.

6. Taking into account all the above mentioned, it follows that the RSFSR
Marriage, Family and Custody Law Code version of January 1949, compared to
the RSFSR Marriage, Family and Custody Law Code, December 1941 version,
retains the previous framework, only in few places little changes in language usage
and providing two new reservations, the procedure for establishing the fact of
adoption after the adopter’s or the adoptee’s death or disappearances missing in
front if while being alive, adoption has not been reported and the possibility
for the adoptive parents, at their request, to be recorded in the birth civil status
registration books as the adoptee’s parents.

2 KPFSR Laulibas, gimenes un aizbildnibas likumu kodekss. Ar grozijumiem lidz 1948.gada
31.decembrim. Riga: Latvijas valsts izdevnieciba, 1949, 3.nodala

2 Turpat, 75.lpp

» Latvijas PSR Izglitibas, Veselibas aizsardzibas un Tieslietu tautas komisariatu 1945.gada 30.aprila
instrukcija ,Vecaku zaudéjuSo bérnu patronésana, adopcija un aizbildniba’. Materiali pie kodeksa
atseviskiem pantiem. KPFSR Laulibas, gimenes un aizbildnibas likumu kodekss. Ar grozijumiem
lidz 1948.gada 31.dcembrim. Riga: Latvijas valsts izdevnieciba, 1949, 134.1pp
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IS THE EUROPEAN UNION REGULATION
ON THE CIVIL ASPECTS OF INTERNATIONAL
CHILD ABDUCTION EFFICIENT?

Abstract

The paper is devoted to the issue of international child abduction in the area of
civil aspects with the aim to discuss the EU Regulation on the matter. At the end
of the study the author provides conclusions and suggestions.

Keywords: child abduction, Brussels IIbis Regulation, exequatur procedure, issue
of certificate

Introduction

The issue of international child abduction in the field of civil aspects has
reached new heights by the end of the 20th century, considering society’s rapid law
and technology development. In order to protect children from inimical influence
caused by their abduction, to protect the rights of those persons under whose custody
or guardianship the child is and to ensure prompt return of the child within the
framework of the Hague Conference on Private International Law, on 25th October,
1980 the Hague Convention on the Civil Aspects of International Child Abduction?
(hereinafter — the Hague Convention) was concluded. Recognizing the topicality of
the children’s abduction problems, The Hague Convention is also widely recognized
by more than 80 different countries® as the legal act which provides the appropriate
civil law solution in the child abduction cases.

As regards Latvia, Estonia and Lithuania the appropriate and effective application
of the Hague Convention is essential not only from the point of view of the fulfilment
of the obligations, which arise from the participation of Latvia, Estonia and Lithuania

' Dr.iur., Lecturer of Faculty of Law, University of Latvia, irena.kucina@inbox.lv.

Hague Convention on the Civil Aspects of International Child Abduction. Hague Conference
on Private International Law. Available: http://www.hcch.net/index_en.php?act=conventions.
text&cid=24 [cited 03-08-2011].

Hague Conference on Private International Law. Available: http://www.hcch.net/index_
en.php?act=conventions.status&cid=24 [cited 03-08-2011].
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at Hague Conference on Private International Law and the fact that the Hague
Convention is in force in Latvia since 1st February 2002, in Estonia since 1st July,
2001 and in Lithuania since 1st September, 2002 The Convention’s application
is essential also within the context of the European Union (hereinafter — the EU),
considering the Council Regulation (EC) No.2201/2003 of 27th November, 2003
Concerning Jurisdiction and the Recognition and Enforcement of Judgements in
Matrimonial Matters and the Matters of Parental Responsibility, Repealing Regulation
(EC) No.1374/2000° (hereinafter — the Brussels IIbis Regulation).

The goal of the Brussels IIbis Regulation is to provide strict obligations to
assure the prompt return of a child. However, this goal suffers from a number of
shortcomings. The aim of this paper is to draw attention to some of these weaknesses
as regards to enforcement procedure.

European legislators have created the Regulation trusting that competent
authorities of the EU Member States shall apply this Regulation efficiently and
correctly. But the European legislators have not allowed deviations in this Regulation
if it is not the case. Therefore, the question is what happens if the State where a child
was abducted questions the validity of the certificate issued pursuant to Article 42(2)
of Brussels IIbis Regulation. Can the issue of the certificate be appealed? Can the
recognition of the certificate be opposed?

Brussels IIbis Regulation on child abduction matters

The Brussels IIbis Regulation has been in effect since 1st March, 2005 and the
provisions of the Regulation are binding additionally to the Hague Convention.
Therefore, in the issues of the civil aspects of the child abduction among the EU
Member States besides the Hague Convention also the Brussels IIbis Regulation is
applied.

The Brussels IIbis Regulation is one of the most essential instruments of the
judicial cooperation in the area of cross - border family rights. The Regulation relates
to three essential cross - border family rights” aspects: matrimonial matters — cross-
border divorces, marriage legal separation or marriage non-existance matters; the
matters regarding the parental responsibility — cross - border custody or guardianship
and access rights matter; the children’s unlawful cross - border removal or retention.

The mechanism envisaged by the Brussels Ilbis Regulation in the issues
of the civil aspects of the children abduction requests the Member State courts to
have mutual trust in the deciding the issues of the children’s abduction cases, and is
directed to the diminishing of the children’s cross - border abduction in the EU.

4 Ibid.

> Council Regulation (EC) No 2201/2003 of 27 November 2003 Concerning Jurisdiction and
the Recognition and Enforcement of Judgments in Matrimonial Matters and the Matters of
Parental Responsibility, repealing Regulation (EC) No 1347/2000 (OJ L 338, 23.12.2003, p.
1-29).
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In accordance with the Brussels IIbis Regulation, the final word to decide about
the custody and guardianship rights over the child, including his return, after the
decision about the child’s non-return is taken in a Member State where child was
abducted, always goes to the court of a Member State where was the child’s habitual
residence just before the abduction®. After the court of a Member State of a child’s
habitual residence requires the return of the child, and regarding whom a certificate
foreseen by the Regulation had been issued it should be enforced automatically,
without the possibility for this judgement’s appeal, recognition and enforcement in a
Member State where a child was abducted.

The importance of a certificate upon the return of a child

The system of a certificate on return of a child is provided only within the Brussels
IIbis Regulaion and the Hague Convention does not provide for a such regulation. In
accordance with the conditions of the Hague Convention, if the court of the country
where the child was abducted to makes the judgment on non-return of the child, the
court of the country of the child’s habitual residence prior to the abduction has no
authority to decide on return or non-return of the child. It means that if the court
of the Contracting State of the Hague Convention, that is not a Member State of
the EU, decides not to return the child, the child shall stay in the country where the
child was abducted to, and the court of the country, where the child was abducted to,
shall further decide on the custody rights. This regulation is required within the EU,
as it was recognised that the courts of Member States, where the child was abducted,
often interpret the bases for non-return of the child under the Hague Convention
too widely and superficially. Therefore the control mechanism for repeated assessment
was deemed necessary as regards the issues of non-return of the child.

In order to issue such a certificate, the conditions provided in Article 42(2) of
Brussels IIbis Regulation, for the issue of a certificate must be applied. Thus if:

a) the child was given an opportunity to be heard, unless a hearing was considered

inappropriate having regard to his or her age or degree of maturity;

b) the parties were given an opportunity to be heard; and

¢) the court has taken into account in issuing its judgment the reasons for and

evidence underlying the order issued pursuant to Article 13 of the 1980
Hague Convention.

This means that the court of the Member State of the child’s habitual residence
that was the child’s habitual residence prior to abduction must comply with certain
procedural conditions set forth in Article 42(2) of Brussels IIbis Regulation when
considering the case. Only conformity and observance of these conditions allows for
the issuing of such certificate.”

¢ Article 11(8) of Brussels IIbis Regulation

7 Practice Guide for application of the Council Regulation (EC) No 2201/2003, p. 37. The text is
available in European Judicial Network in Civil and Commercial Matters at: http://ec.curopa.
eu/civiljustice/parental_resp/parental_resp_ec_vdm_lv.pdf (examined on May 7, 2011).



Legal and Historical Aspects of European Integration 143

Consequently the certificate issued in the Member State of the child’s habitual
has power of enforcement based on which the enforcement in other state should
be started.® That ensures as quick and effective return of the child as possible. In
accordance with Brussels IIbis Regulation, it is not possible to appeal the issue of
the certificate in the Member State of the child’s habitual residence. Similarly, in
accordance with Brussels IIbis Regulation, it is not possible to use the recognition
procedure of the judgment on the child’s custody rights, including the return or
non-return of the child, in the Member State from where the child was abducted.’
It means that an irreversible mechanism is initiated to return the child upon the
issue of the certificate. But the question still remains open, namely, what happens if
the State where a child was abducted questions the validity of the certificate issued
pursuant to Article 42(2) of Brussels IIbis Regulation? Can the issue of the certificate
be appealed? Can the recognition of the certificate be opposed? Can it be deemed
that the issued certificate is not valid and the judgment on return of the child may
not be enforced? The answers to the question on a validly of a certificate could be
found in the judgment of the European Court of Justice (hereinafter — the Court)
of 22 December 2010 in the case C-491/10 PPU (Joseba Andoni Aguirre Zarraga v
Simone Pelz)™.

Zarraga case analysis

In the above-mentioned Zarraga case, the Court stated that the court of the
Member State of enforcement does not enjoy a power of review of a judgment
certified pursuant to Article 42 of Brussels IIbis Regulation', even if it contains a
serious infringement of fundamental rights'?. That means, that the Court in this case
considered that it is within the legal system of the Member State of origin that the
parties concerned must pursue legal remedies which allow the lawfulness of a judgment
certified pursuant to Article 42 of Brussels IIbis Regulation to be challenged.

The conclusion of the Court in the above-mentioned Zarraga case, that legal
remedies should be sought in the Member State of origin, does not oblige Member

8 Article 42(1) and Recital 17 of Preamble of Brussels IIbis Regulation.
?  Recitals 17 and 24 of Preamble of Brussels IIbis Regulation.

1 Judgment of the European Court of Justice of 22 December 2010 in the case C-491/10 Joseba

Andoni Aguirre Zarraga v Simone Pelz. The text is available in EurLex data base on the internet at:

http://eur-lex.europa.eu/lv/index.htm.

Article 11(8) of Brussels IIbis Regulation provides that ,notwithstanding a judgment of non-

return pursuant to Article 13 of the 1980 Hague Convention, any subsequent judgment which

requires the return of the child issued by a court having jurisdiction under this Regulation shall

be enforceable in accordance with Section 4 of Chapter III below in order to secure the return

of the child.”

12 Judgment of the European Court of Justice of 22 December 2010 in the case C-491/10 Joseba
Andoni Aguirre Zarraga v Simone Pelz, para.71. The text is available in EurLex data base on the
internet at: htep://eur-lex.europa.eu/lv/index.htm.
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States to ensure such kind of legal remedies if a judgment certified pursuant to Article
42 of Brussels IIbis Regulation contains a serious infringement of fundamental rights.

Of course, if the national law of the Member State of the child’s habitual
residence allows it, the judgment whereof the certificate is issued can be contested.
It could be assumed that the court of appeal may make a judgment that opposes the
judgment of the court of first instance, which is, it may disagree on the judgment
of the first instance about return of the child and issue of the certificate. It should
be unambiguously appreciated if the instance of appeal assesses, verifies, analyzes the
conditions of issue of the certificate and makes the appropriate judgment, as the main
objective is to achieve the issue of the certificate in compliance with the conditions
set forth in Brussels IIbis Regulation. Similar approach is accepted by the Court in
Zarraga case.

However to establish legal remedies if a judgment certified pursuant to Article 42
of Brussels IIbis Regulation contains a serious infringement of fundamental rights is
not an obligation for Member States. Besides, Article 42 of Brussels IIbis Regulation
contains other provisions which should be considered by the court of the Member
State of origin by issuing a certificate. These provisions are not considered by the
Court as the current case was concerned only with infringement of fundamental

rights of a child.

The principle of mutual trust provided in Brussels IIbis
Regulation is in dangerous - possible reforms

According to the author the principle of mutual trust is not unlimited. It should
be balanced with evaluation of rights and interests of a child and a person. If a
judgment given in one Member State could be automatically enforced in another
Member State and in the Member State of enforcement there does not exist the
possibility to oppose or to abolish it, then the Member State of origin should provide
an appropriate protection of child’s and person’s rights and interests, in order to
justify an automatic enforcement of judgments, which results from the principal of
mutual trust. The protection of a child’s and a person’s rights and interests is not a
question of discretion of each Member State; it should be a question of an obligation
of each Member State. Automatic enforcement of judgments and the principal of
mutual trust should be balanced with evaluation of rights and interests of a child and
a person.

Within the EU there exist other legal instruments which allow recognising and
enforcing of a judgment in another Member State without the need for a declaration
of enforceability. For example, a judgment on an uncontested claim which is certified
as a European enforcement order”, a judgment given in a Member State in the

13 Regulation (EC) No 805/2004 of the European Parliament and of the Council of 21 April 2004
creating a European Enforcement Order for uncontested claims (O] L 143, 30.4.2004, p. 15-39).
Article 20 (1).
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European Small Claims Procedure' and European order for payment procedure' are
automatically enforced in another Member State. However, it is essentially to point
out that all these legal instruments obligate Member States to establish a mechanism
of review of a judgment in situations where the defendant was not able to contest
the claim. If the Member State of origin doesn’t provide a mechanism for review, a
judgment can’t be certified.'® As a result a review of a judgment is substantial mean
for a defendant in order to protect his or her rights. This mechanism guarantees that
defendant could ask for review of a judgment even when it is in force and appeal
in general proceeding is not possible and perhaps the enforcement of judgment is
already initiated in other Member State.

According to the author the similar approach should be established in cases of
child abduction in Brussels IIbis Regulation in order to provide substantial protection
of a child’s and person’s rights and interests as it is provided in other EU legal
instruments discussed above.

The conditions of issuing a certificate are linked with compliance of procedural
law, which is closely linked with fundamental rights. Therefore the author proposes
the Brussels IIbis Regulation to provide minimum standards for review of a judgment
certified pursuant to Article 42(2) of Brussels IIbis Regulation. Another option to
make a balance with evaluation of rights and interests of a child and a person is, for
example, to provide possibility of withdrawal of certificate. Such possibility already
exists in Article 10 of Regulation (EC) No 805/2004 of the European Parliament
and of the Council of 21 April 2004 creating a European Enforcement Order for
uncontested claims."”

There are no reasons to say that, if Brussels IIbis Regulation would provide for
a mechanism for review of a judgment or mechanism for withdrawal of certificate,
it would considerably delayed the return of the child that is one of the objectives of
the Regulation in these matters, and therefore the system set forth in the Regulation
with regard to matters on return of the child would lose its significance. According
to the author the objective of the Brussels IIbis Regulation should be in dual nature,
namely, to provide substantial protection of a child’s and person’s rights and interests
and to provide prompt return of a child. Only when this combination works together,
the Brussels IIbis Regulation would operate in a proper way. The protection of a
child’s and a person’s rights and interests should be at the same level as a protection
of financial interests, even in a higher level. If at the EU level there exists proper

4 Regulation (EC) No 861/2007 of the European Parliament and of the Council of
11 July 2007 establishing a European Small Claims Procedure (O] L 199, 31.7.2007,
p. 1-22). Article 20(1).

5 Regulation (EC) No 1896/2006 of the European Parliament and of the Council of
12 December 2006 creating a European order for payment procedure (Of L 399, 30.12.2006,
p. 1-32). Article 19.

16 Article 18 of Regulation No 805/2004, Article 18 of Regulation No 861/2007, Article 20 of
Regulation No 1896/2006.

Withdrawal of the European Enforcement Order certificate is possible where it was clearly
wrongly granted, having regard to the requirements laid down in this Regulation.
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protection of financial interests providing for a mechanism for review of a judgment
or mechanism for withdrawal of certificate, there is a need for a similar protection
of a family law. Such protection is desirable, even compulsory in order to justify a
principle of mutual trust.

Conclusions

This EU regulation could be efficient if it contained the conditions founded on
the principle of mutual trust and replied to the question how to act in case there
are concerns about their violation or prevented the concerns at all, providing clear,
efficient regulation with extended procedural guarantees.

The regulation should be made more clear. This can be achieved by amendments
to Brussels IIbis Regulation, as bringing the case to the European Court of Justice
is not always the most efficient way to solve the issue. Mainly due to the fact that
the European Court of Justice should be the very last means to solve issues, if the
issues can be solved by clear and obvious regulation. Amendments to Brussels IlIbis
Regulation are surely required.
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JUDICIAL INDEPENDENCE AND IMPARTIALITY
AS THE LEGAL VALUE AND ITS GENESIS IN
EUROPE

Abstract

General human rights instruments guarantee the right to a fair trial before an
independent and impartial court. The Human Right Committee in already recalled
that the right to be tried by an independent and impartial tribunal is an absolute
right that may suffer no exception. The doctrine says that judge independence makes
the responsibility to apply the law impartially.

The author analyses whether a society should have any criteria of judicial impartiality,
whether the judicial impartiality and judicial independence is ensured in the
democratic society. The article shows the need of the obligatory international legal
acts on the question of ensuring the judicial impartiality and independence, and
shows the role of the court judgement in the developing of the judicial impartiality
and independence as the value.

Keywords: judge, judicial independence, judicial impartiality, values

Introduction

All the human rights remedies and the instruments shall be guaranteed by
judicial independence and judicial impartiality. The research of legal values and the
genesis of subjective categories of judicial independence and judicial impartiality has
the theoretical and practical importance. In theory the study of subjective categories
make it possible to make evidential considerations as to whether these categories have
to be defined as written legal rule or as a society’s value.

The object of the research is the subjective category of judicial impartiality and
judicial independence and its development.

The lack of trust in the judicial system appears to be not because judges are less
professional or biased, but because society has become more democratic, expresses its
view more freely and understands its basic rights. The research shows the tendency of
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groundless exaggeration of judicial bias that is based on society’s attempt to define the
category of judicial impartiality too widely. Moreover, the research shows that there
is a tendency to narrow the concept of judicial independence by setting its possible
variations and strict criteria. This shows that the problem of research of the concept
of judicial impartiality and judicial independence takes one of the main role in the
legal theory. Mentioned problems are not questioned in the legal doctrine before.

The aim of the research is to analyse the category of judicial impartiality and
judicial independence. The most important requirements for ‘judicial impartiality’
and ‘judicial independence’ will be discussed researching basically main international
legal acts and court decisions of democratic developed countries of Europe and Latvia,
and basically by using the case law of the European Court of Human Rights. The aim
of the research is to answer whether judicial impartiality and judicial independence is
becoming as a society’s value.

With the analytic method the concept of judicial impartiality is research in the
historical sources and other legal sources. The comparison and evaluation of both
values is the basis of the analysis. The comparison method is used to establish the base
of development of judicial impartiality. With the comparison method the concept of
judicial impartiality and judicial independence is evaluated.

The development of judicial impartiality and independence
as a legal rule

The judicial impartiality as the important element of the society originates in
ancients, for example in the Old Testimony we can see the defined principles on the
judicial impartiality:  7hou shalt not follow a multitude to do evil; neither shalt thou
speak in a cause to decline after many to wrest judgment: Neither shalt thou countenance
a poor man in his cause. Thou shalt not wrest the judgment of thy poor in his cause. Keep
thee far from a false matter; and the innocent and righteous slay thou not: for I will
not justify the wicked. And thou shalt take no gift: for the gift blindeth the wise, and
perverteth the words of the righteous (Ex. 23:2-8).

The society and political process require not only fairness judgment but it require
fairness judgment for the society; the society require its own fairness and therefore the
society each time examine the court decision whether the principles of fair trial are
ensured.

Public lack of trust (e.g., Boston Evening Transcript, 1913, p.4) in the court
system becomes higher in the very beginning of XX century, and therefore it
becomes necessary to develop legal acts to define such important principles as judicial
impartiality and independence. The lack of trust appear not because the judges
become less professional or bias, but because the society become more democratic,
express its view, understands its basic rights. The society lack of trust contributed
to a number of international acts, as well as to the court’s duty to be impartial and
independent. Berlin Professor Christian Tomuschat (2008) says that after the horrors
of Second World War, a broad consensus emerged at the worldwide level demanding
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that the individual human being be placed under the protection of the international
community. For example, a few German local courts (of severely restricted jurisdiction)
had been opened in the summer of 1945. Kostal (2011) writes that, “in October
1945, it was proclaimed the main task to establish a new democratic judicial system
in Germany, one founded on the independence of judges from executive control”.

By the time the international laws emphases the need of judicial impartiality and
independence. The Universal Declaration of Human Rights has been adopted by the
United Nations General Assembly on December 10, 1948. The Declaration arose
directly from the experience of the Second World War and represents the first global
expression of rights to which all human beings are inherently entitled.

On November 1, 1998 the European Convention on Human Right came into
force. Article 6 provides a detailed description of right to a fair trial, including the right
to a public hearing before an independent and impartial tribunal within reasonable
time. One of the first judgments that define the concept of judicial impartiality and
the possible violation of the Article 6 was made in 1982, in Piersack v. Belgium the
European Convention on Human Right says that “impartiality” normally denotes
absence of prejudice or bias.

As to judicial independence, the European Court of Human Rights made several
decision strictly defining the meaning: in Bryan v United Kingdom the court set out
several principles to be taken into account in establishing the independence of the
judiciary, including the manner of appointment of its members and their term of
office, the existence of guarantees against outside pressures, and whether the body
presents the appearance of independence.” This decision shows that court tries to
define mentioned principle by the defining the criteria. No doubts, the mentioned
criteria reveal the meaning of the judicial independence but these criteria cant be
exclusive, and judicial independence shall be analysed each time under the concrete
circumstances of the case.

According to the judgments made by the European Court of Human Rights the
society can define the list of the indication that determines the judicial impartiality
and independence. But it shall be noted that such list can’t bound the authorities and
the society to continue to develop these concepts and interpret these principles more
widely.

Latvian judicial system also had been questioned on the judicial impartiality.
Latvian courts defined the main judicial impartiality problem by interpreting the
Article 6 of the European Convention on Human Rights, and questioned whether
there should be any doubt on court bias if the judges, who made the pre-trail decision,
can hear the same case later and make a judgement. The decision on this matter the
Supreme Court of Republic of Latvia made on July 11, 2011 (SKA-112/2011) and

2 Judicial Independence: Law and Practice of Appointments to the European Court of Human
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4 EHHR 1, paragraphs 55 and 57; Piersack v Beligum (1983) 5 EHRR 169, paragraph 27;
Delcourt v. Belgium (1970) 1 EHRR 355, paragraph 31.
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held that there is no reason to limit the judge’s right to hear the case when this judge
already had made a pre-trail decision at the same case. If the judge doesn’t get to the
situation when he has to re-examine or criticise his own work and his impartiality
could be questioned, then there is no reason to reset the judge form this case.

The same argumentation could be found in the various decision of the European
Court of Human Rights (e.g. Fey v. Austria (1993), Saraiva de Carvalho v. Portugal
(1994)). The mere fact that a judge had already taken decisions before the trial could
not in itself be regarded as justifying anxieties about his impartialicy. What mattered
was the scope and nature of the measures taken by the judge before the trial. Even
in 1972 the European Court of Human Rights ‘Ringeisen v. Austria (1972) says that
cannot be stated as a general rule resulting from the obligation to be impartial that
a superior court which sets aside an administrative or judicial decision is bound to
send the case back to a different jurisdictional authority or to a differently composed
branch of that authority. During the years the interpretation on this matter doesn’t
changes, i.e., in the decision Nortier v. The Netherlands (1991) the European Court
of Human Rights stated that the mere fact that the juvenile judge also made pre-trial
decisions, including decisions on detention on remand, cannot be taken as in itself
justifying fears as to his impartiality. What matters is the scope and nature of these
decisions.

Therefore it can be concluded that the individuals exaggerate the meaning of the
principles (judicial impartiality and independence) and the legal authority repeatedly
state that the judge task must be to determine whether the reasonable bystander - a
fully informed layman who has no axe to grind - would on objective grounds fear
that the court or judge lacks independence and impartiality.

That means that the state provides the society the real instrument of determining
the fair trial, and at the same time the state prevents the exaggeration of the principles
of judicial impartiality and independence by interpreting the meaning of these
principles.

The further development of the principles as a value

The concept of judicial impartiality and independence, as today we understand
it, is defined in most international and national laws and these laws emphasizes
the principle of judicial impartiality and independence as each person’s guaranteed
minimum rights. For example The International Covenant on Civil and Political
Rights Article 14 defines that all persons shall be equal before the courts and tribunals,
furthermore in the determination of any criminal charge against him, or of his rights
and obligations in a suit at law, everyone shall be entitled to a fair and public hearing
by a competent, independent and impartial tribunal established by law. The Human
Rights Committee (Human Rights in the Administration of Justice, 2003, p.118)
has unambiguously held that the right to be tried by an independent and impartial
tribunal is an “absolute right that may suffer no exception”. Therefore there are the
rights that shall be applied in any circumstances and in any court.
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The judicial independence is very closely linked to the judicial impartiality,
because only the judge, who is independent of any outside influence, can make
decision impartially. Professor George D. Brown (2007, p.39) makes us understand
the very close link between the impartiality and independence. He says: exposure
to legitimizing judicial symbols reinforces the process of distinguishing courts from
other political institutions. The message of these powerful symbols is that “courts
are different,” and owing to these differences, courts are worthy of more respect,
deference, and obedience — in short, legitimacy.

The separation of powers is the most important instrument to ensure the judicial
independence and impartiality. And to ensure that this system in reality works, the
judges has to have very high status in the society, the status providing independent and
impartial review of cases, that protects judges from any interference or pressure from
outside. And such kind of status is guaranteed by the judges in all known democracies
states. For example, the concept of judicial independence and the procedure ensuring
laid down in the legislation of such European countries as Germany?, France®. Also
the Universal charter of the judge article I says that judges shall in all their work ensure
the rights of everyone to a fair trial. [..]. The independence of the judge is indispensable to
impartial justice under the law. It is indivisible. All institutions and authorities, whether
national or international, must respect, protect and defend that independence.

During the historical process it is obvious that the society’s need to have the
impartial and independent judicial system had been realized. Large numbers of
different international and national legal were adopted and court cases were made, the
real functional judicial system started to work. But still today the society emphasise
the judicial bias.

According to the society view® there are no claims against the developed system,
but today the society doubt the real fulfilment of the developed system and the real
ensuring of the judicial impartiality and independence. The system is ensuring the
existence of the main procedural values but the system is not perfect to provide its
implementation in the society.

That means that there are the instruments that can ensure fair trial and these
instruments are provided by legal obligatory rules. But these rules do not develop
the real values in the society, because only the society by the acceptance and
implementation can provide that the principles set in the legal rules become a value.

Therefore since the very beginning of XXI century the Europe starts to develop
new models of how to ensure directly judge impartiality and judge independence. For
example, during the Latvian pre-accession preparation phase into EU on May 12, 2000

3
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Constitution de la République Francaise, adopted on 4 October 1958, available: http://www.
assemblee-nationale.fr/english/8ab.asp (Official Translation)

Gulans, A. (2008), ,,Ceru, ka ir sacies nopietns darbs, kura mérkis ir tiesu sistémas darba
pilnveidogana”, referats Latvijas tiesne$u konferencé 2002.gada 8.marta, available: heep://www.
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in a small seminar the judges called upon to formulate requirements putting forward
to judge candidates. The judges acknowledged that the judge’s behaviour model has
an obligation not to provide any guidance on the process of possible outcomes. At
the same time the judge must be able to keep the conversation open, collegial, with
understanding, structuring arguments, should be able to use its authority flexibly
(Geislers, 2011, p.216).

Thus the judicial impartiality and judicial independence as a category have been
interpreted not only on the ground of the formal developed rules under the covenant,
convention and other international legal acts, but mostly of the real implementation
of these rules by the judge.

Today the modern society does not emphasize the needs of the legal regulation
because the large numbers of existed national and international acts give to the
democratic society stable ground to ensure fair trial. The next step is to ensure the
implementation of these rules into the real court procedure — to show the society that
these rules are working and the society needs are contented. That is why the problem
of the judicial impartiality and judicial independence stress the representatives of
judicial system; the judges develop the ethical principles and guidance that shall make
the society able to trust the court.

Professor Patricia Noonan (2003, p.10) in a comparative report on judicial
selection, appointment and promotion criteria in Latvia indicates that the following
characteristics of judge’s qualifications must be observed - patience and tolerance,
ability to listen and hear, courtesy, sympathy, while the ability to be fair and reasonably
attentive.

These are the first modern steps on the democratic understanding of judicial
impartiality and judicial independence. That combines the understanding of the
legal ruling on the basic described values and the practical implementation of these
prescripts into the judge daily work with the direct effect to the society — to ensure
the society to feel that the judicial impartiality and judicial independence exists, to
ensure that it become a reputed value.

Conclusion

1. The judicial impartiality and judicial independence are the values of the
democratic society, thus these are the categories that shall be ensured not only by
strict procedural rules, but also and primary by the personal quality of the judges.
The judge has to have personal and emotional intelligence, the judge has to have
patience and tolerance, ability to listen and hear, courtesy, sympathy, while the
ability to be fair and reasonably attentive.

2. The judicial impartiality and judicial independence as the democratic society value
further have to be developed and improved not only on the ground of the formal
developed rules under the covenant, convention and other international legal acts,
but mostly by the real implementation of these rules by the judge.
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3. The implementation and genesis of judicial impartiality and independence shall
be analysed not by the adopted legal compulsory rules, but by the sequentially
judge decisions.

4. The judicial impartiality and independence as a value can appear only in the
society’s consciousness, and only by this way the compulsory rules become a
value.

5. There is a base to conclude that today judicial impartiality and judicial independence
are implemented into judicial system as a legal compulsory rule, but not as a
society’s reputed value.
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Paulius Miliauskas!

THE RESTRUCTURING PROCEDURE
IN THE REPUBLIC OF LITHUANIA AND
ITS LEGAL IMPLICATIONS

Abstract

In order to achieve a high level of legal integration in the European Union certain
fields of law have to be amended and regulated by the Member States. These
amendments are undertaken by following general policies, recommendations,
traditions, and the quality of legal system of the EU. One of the fields that the
European Commission promotes, that have wide reaching social and economic
consequences, is the restructuring of legal entities. This paper considers legal issues
which may arise in applying the Law on Restructuring of Enterprises of the Republic
of Lithuania. Basic principles under the law are discussed. Legal problems that have
been encountered by the courts in applying the old wording of the law are also
addressed. Furthermore, certain provisions of the new wording that might cause legal
uncertainty and hinder the successful restructuring procedure are identified. Finally,
the paper draws some conclusions about what can be learned from the mistakes of
the Lithuanian legislator.

Keywords: company law, restructuring, bankruptcy

Introduction

Companies play a crucial role in the economy of every state. In order to keep
companies operating is a going concern as well as to avoid liquidation, corporate rescue
laws are enacted. It has long been recognized, both on national and supranational level,
that legal systems should provide companies the option to restructure. For example,
it is stated by the European Commission that the availability of statutory rescue and
restructuring procedures is crucial (European Commission, 2003, p. 7). The European
Commission has long been active in the field of reducing and minimizing negative
consequences to social welfare and employment caused by the restructuring of legal
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entities’. Although there are no mandatory EU legal acts regarding the restructuring
procedure, the European Commission clearly recognizes the crucial role of statutory
rescue and encourages legal systems to provide an option to restructure. Member
States should try to not only adopt laws according to the legislation of EU but also to
contribute to the recommendations, traditions, and quality of the EU’s legal system.
In order to achieve a high level of legal integration within the EU, high legal standard
restructuring procedures should be introduced in the Member States.

On the academic level it has been recognized that corporate rescue laws are a
necessary alternative to liquidation and bankruptcy proceedings because they preserve
a company’s value (Parry, 2006, p. 2). The value of a company may be a lot more
than if the assets of the company would be sold, as a consequence of liquidation, the
corporate rescue laws are enacted in order to keep the businesses alive (McCormack,
2008, p. 5-06). In the context of bankruptcy, introduction of restructuring procedure
allows the preservation of businesses. Therefore, it becomes possible for the company
to repay debts to the creditors (at least more than they would get in case of
liquidation), to keep employees employed, and to continue paying taxes to the state.
Thus, restructuring procedure is not only beneficial for individual companies but for
the whole economy of the state as well.

In the Republic of Lithuania, the possibility to rescue companies in distress
was first introduced in 2001 with the enactment of the Law on Restructuring of
Enterprises (also referred to as the Law). Since the enactment of the Law, up until the
end of 2008 there have been only 41 restructuring cases (Department of enterprise
bankruptcy management, 2008, p. 12-13). However, due to a change in the
economic situation both in the Republic of Lithuania and in the rest of the world,
there has been a drastic increase in restructuring proceedings with a total number
of 121 restructuring cases (Department of enterprise bankruptcy management,
2011, p. 9-10). The above statistical data suggests that during 2009-2010 there had
been three times more restructuring cases of legal entities then in all previous years
combined. The Lithuanian legislator has reacted accordingly and in 2010 introduced
new wording to the Law. Despite the increase in the number of restructurings and the
entrance into force of the new wording, so far only 5 restructuring proceedings have
been successfully completed. On one hand, it can be explained that the restructuring
of a legal entity is a lengthy procedure that takes around 4 years. Thus, there are on-
going restructuring procedures that are still yet to be completed. On the other hand,
statistical data also poses a legal concern that the laws regarding the restructuring of
legal entities in the Republic of Lithuania are far from perfect.

This paper is based on qualitative academic legal research. The main analysis
methods are: linguistic (texts of Lithuanian laws are analysed), systematic (the

2 European Restructuring Toolbox has been developed in order to help companies limit

negative effects of restructuring process. Since 2005 the European Commission Task
Force on Restructuring has regularly organised forums dedicated to restructuring on
various themes. More information is available online at: <http://ec.europa.eu/social/main.
jsp2catld=782&langld=en>.
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author approaches and interprets legal regulations systematically), logical (various
inconsistencies in legal regulations are discussed) and teleological (the purpose of the
legal acts is determined). Also, a case study method is used while analysing different
cases solved by Lithuanian courts. The aim of the paper is to contribute to the analysis
of corporate rescue laws around the EU by analysing the legal acts of the Republic of
Lithuania.

The paper is structured as follows. In the second section restructuring concept
and basic restructuring principles are introduced. The third section deals with the
restructuring procedure in the Republic of Lithuania. The paper also addresses legal
problems that have been encountered by the courts in applying the old wording
of the Law. Furthermore, certain provisions of the new wording of the Law that
might cause legal uncertainty and hinder the successful restructuring procedure are
identified. Finally, the paper draws some conclusions about what can be learned from
mistakes of the Lithuanian legislator.

1. What is restructuring?

Before analysing the topic in detail the concept of restructuring of legal entities
(sometimes also called reorganisation or corporate rescue) has to be examined. A
broad and a narrow concept of restructuring of legal entities can be distinguished. A
broad definition encompasses not only formal restructuring procedure of financially
distressed companies but also company reorganisation, closures, mergers and
acquisitions, downsizing, outsourcing, relocation, etc. (European Commission, 2010,
p. 12-13). As is clearly seen, the broad definition of restructuring goes well beyond
the bankruptcy regulation and is related to any change in the structure of a company
or its activities. Some legal scholars define restructuring (or corporate rescue) as a
major intervention necessary to avert eventual failure of the company (Finch, 2009,
p. 243). However, this definition (although it deals only with bankruptcy procedure)
captures both formal and informal rescue strategies, and therefore, does not fit the
goals of this paper. For the purposes of this paper restructuring of legal entities is
understood narrowly as a formal procedure controlled by the courts. The aims of such
procedure are to maintain and develop the activities of a legal entity, settle its debts,
and avert bankruptcy. The aforementioned goals are achieved by securing assistance
from the creditors and applying legal, economic, technical, organisational, and other
measures.

In order to better understand the aims and functions of restructuring procedure
different legal systems should be distinguished at this point. Restructuring as it was
defined above is a legal institute of bankruptcy regulation. Therefore, it can occur
inside or outside of bankruptcy proceedings. This depends on whether restructuring
of a legal entity is initiated as a part of bankruptcy or if it is a separate and partly
independent legal procedure. Also, depending on the goals of bankruptcy regulation
soft and hard legal bankruptcy regimes can be identified (Wood, 2007, p. 4 — 9).
First, the issue of creditor (hard) and debtor (soft) oriented bankruptcy regimes will
be addressed. A bankruptcy regime is characterized as creditor oriented, if it replaces
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management with a court appointed trustee, does not provide for a complete stay
of the creditors’ enforcement rights and applies the absolute priority rule while
distributing assets of the business (Franken, 2004, p. 650). On the other hand,
bankruptcy regime is considered to be debtor friendly if it leaves the incumbent
management in control of a legal entity, completely stays within the enforcement
rights of the creditors, and applies the distributive rule, which allows loss sharing
between shareholders and creditors. Most of the debtor friendly regimes provide for
a corporate rescue procedure (restructuring) and allow a better chance to save the
business. It has been identified in the legal literature that France has the most debtor
oriented legal bankruptcy regime, while UK is mostly creditor oriented (Kammel,
2008, p. 64-67).

As was mentioned above, restructuring proceedings can occur inside and
outside of bankruptcy proceedings. Restructuring procedure is usually initiated
inside bankruptcy proceedings when the laws of the state allow for the entering into
restructuring or bankruptcy through a single procedure. In other words, there are no
separate procedures to initiate bankruptcy and restructuring proceedings. For example,
the Czech Republic and Denmark have unitary entry into insolvency proceedings
which can turn into final bankruptcy or reorganization (Wood, 2007, p. 149 —
150). Restructuring outside bankruptcy occurs when restructuring proceedings
may be initiated separately from bankruptcy proceedings. In this case, bankruptcy
and restructuring are two separate court proceedings. Usually these proceedings are
interconnected, for example, as long as restructuring proceedings are not terminated
bankruptcy proceedings cannot be initiated. Bankruptcy and restructuring proceedings
are separate in countries like Poland, Hungary and Slovakia (Wood, 2007, p. 159,
165-167; Zdzienicki and Cieminski, 2006, p. 281-299; Csoke, 2006, p. 215-240).

2. Restructuring procedure in the Republic of Lithuania

Restructuring in Lithuania is regulated only as a formal procedure. Therefore,
it is understood in a narrow sense. It has to be noted, that there are no restrictions
imposed by law for creditors and financially distressed companies to use contractual
measures. Thus, they can agree to save the business outside the formal restructuring
proceedings as well. The Law stipulates that when restructuring proceedings are
initiated the incumbent management remains in control of the legal entity (however,
they are supervised by the restructuring administrator appointed by the court) (Law
on Restructuring of Enterprises, 2010, Article 9, paragraph 1), the claims of the
creditors are completely stated, including writs of execution and set off rights (Law on
Restructuring of Enterprises, 2010, Article 8, paragraphs 1 and 3), and loss sharing
between creditors and shareholders is allowed, i. e., the calculation of default interest
and interest for all the liabilities are suspended, creditors are allowed to discharge
from liabilities (Law on Restructuring of Enterprises, 2010, Article 8, paragraph 2
and Article 12, paragraph 1, subparagraph 4). Due to these reasons, the Lithuanian
bankruptcy regime (when restructuring proceedings are initiated) can be classified as
debtor friendly or soft. It also has to be noted that the restructuring procedure in the
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Republic of Lithuania occurs outside the bankruptcy proceedings and is regarded as a
separate legal proceeding. This does not mean that bankruptcy and restructuring do
not influence one another. On the contrary, these two proceedings are interrelated.
When courts receive a petition for restructuring while the investigation of the petition
for bankruptcy is under way and there is no decision to start bankruptcy proceedings
yet, the investigation of the petition for bankruptcy has to be postponed until the
court order to initiate or to refuse the restructuring proceedings (Law on Enterprise
Bankruptcy, 2001, Article 9 paragraph 4). Under this rule, the Lithuanian legislator
clearly supports restructuring over bankruptcy. Therefore, bankruptcy proceedings
cannot be started if there is a chance to rescue the legal entity in distress. However,
when the restructuring proceedings are terminated by the order of the court, due to
the failure to present the restructuring plan or to properly implement it, there is an
obligation for the management of the legal entity to initiate bankruptcy proceedings
(Law on Restructuring of Enterprises, 2010, Article 28, paragraph 2).

According to Article 5 of the new wording of the Law, restructuring proceedings
can be initiated only by the approval of the shareholders of the legal entity under
financial distress after the management body has prepared the guidelines of the
restructuring plan and these guidelines have been approved by the meeting of the
shareholders. Also, there are legal requirements and restrictions for the initiation of
the restructuring procedure (restructuring tests):

1) an enterprise has to be in financial difficulties or there has to be a real
possibility that it will be in financial difficulties within the next three months.
This means that the legal entity is unable to discharge its obligations and
reduce losses which, without assistance rendered by creditors, would force
it to terminate its activities and go bankrupt. Assistance of the creditors is
essential and it has been established by the courts that restructuring procedure
is feasible only if creditors agree to assist in the corporate rescue (Court of
Appeal, case No 2-1062/2011);

2) an enterprise has not discontinued its activities. Continued activities mean
that the enterprise is seeking to be a part of commercial legal relationships
and has entered into new contracts or is performing its duties under earlier
agreements. If it is established that a company is no longer pursuing any of
the activities stipulated in its articles of association restructuring proceedings
cannot be initiated;

3) an enterprise has not entered bankruptcy proceedings or has not gone
bankrupt. A legal entity is considered to be insolvent when it fails to settle
its debts with the creditors after the lapse of three months from the due date
and the overdue liabilities are in excess of over a half of the value of the assets
on the legal entity’s balance sheet. If the court after analysing the enterprise’s
balance sheet states that the company is insolvent, restructuring procedure
cannot be initiated (Court of Appeal, case No 2-1390/2011);

4) an enterprise was established at least three years before the date of filing
of a petition to initiate enterprise restructuring proceedings. This is a new
requirement compared to the old wording of the Law. It has been included
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following the recommendations put forward by the European Commission
(Communication from the Commission, 2004, paragraph 12)%

5) at least five years have passed from the coming into effect of the court decision
to close the restructuring proceedings or the court ruling to terminate the
proceedings. This is also a new provision which ensures that financially
distressed companies will not abuse the possibility to restructure and will
not initiate restructuring procedures one after the other in order to prolong
their bankruptcy and liquidation (Regional Court of Klaipéda, case No B2-
1278-159/2011).

Restructuring procedure can only be initiated by the shareholders of the legal
entity after they have approved the guidelines of the restructuring plan prepared
by management and have selected a restructuring administrator. The restructuring
administrator informs all the creditors of the legal entity about the decision of the
shareholders to start restructuring procedure and files a petition with the court to
initiate restructuring proceedings (Law on Restructuring of Enterprises, 2010, article
6, paragraph 2). After receiving a petition, the court adopts a ruling regarding the
receipt of the petition to initiate restructuring proceedings and informs creditors of
the legal entity. Only after analysing the restructuring case the court adopts a ruling
to initiate restructuring proceedings or to refuse to initiate legal proceedings. This
ruling must be adopted no later than within a month after receipt of the petition.
From the coming into effect of the court ruling, the legal entity acquires the status
of enterprise under restructuring. The ruling is executed without delay, which means
that appealing against the ruling does not suspend the restructuring procedure (Law
on Restructuring of Enterprises, 2010, article 7).

From the date of coming into effect of the court ruling to initiate the restructuring
proceedings to the date of adoption of the court ruling to approve the restructuring
plan it is prohibited to discharge all the pecuniary obligations, to apply judicial pledge,
servitudes, usufruct, to offset claims, to pledge, sell or otherwise transfer the assets of
the legal entity, which are necessary for continuation of its activities. It also has to
be mentioned that the calculation of default interest, interest for all the liabilities,
recovery under the writs of execution and set-off of claims are suspended (Law on
Restructuring of Enterprises, 2010, article 8).

After the initiation of the restructuring proceedings, management of the enterprise
prepares a draft restructuring plan which has to be approved by the meeting of the
shareholders of the legal entity. Only at this point in time creditors come into play
and have the right to express their will regarding the restructuring of the legal entity.
The meeting of the creditors approves the draft restructuring plan if the creditors,
whose amount of claims, in terms of value, account for at least two-thirds of the
amount of all the creditors’ claims confirmed by the court, vote in favour of the
draft restructuring plan. There are no separate voting procedures according to creditor
classes. After the creditors have approved the draft restructuring plan it is submitted

3 Paragraph 12 states that a newly created firm should not be eligible for rescue or
restructuring aid even if its initial financial position is insecure.
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to the court, which adopts a ruling to approve the restructuring plan. This ruling is
final and is not subject to appeal. If creditors do not approve the draft restructuring
plan there is a possibility to return it to the management body of the legal entity for
revision (Law on Restructuring of Enterprises, 2010, article 23).

The restructuring of a legal entity cannot last more than four years with a
possibility to extend such period for an additional year if the approval of the court has
been received. After the restructuring plan of the legal entity has been implemented,
the court closes the restructuring proceedings and the enterprise loses the status
of a legal entity under restructuring (Law on Restructuring of Enterprises, 2010,
article 28). Thus, the restructuring proceedings end.

3. Legal issues identified by the courts

First, the courts in the Republic of Lithuania have stated that creditors cannot
be parties to the legal proceedings in a restructuring case until their claims have been
approved by the court handling the restructuring case (Court of Appeal, case No
2-1449-1/2009). From a legal perspective this means that before the approval of their
claims, by the court creditors, they are barred from entering and participating in
the hearings of the court regarding the restructuring procedure. More importantly,
creditors cannot appeal if they think that the restructuring procedure is initiated
against the requirements of the laws. The problem in this regard is that claims can
only be approved after the decision of the court to initiate restructuring proceedings
has come into effect. And if the creditors are not allowed to participate in the hearings
of the court they cannot dispute these proceedings. In other words, the initiation of
the restructuring cannot be disputed by the creditors. The new wording of the law
does not address this problem. However, there are some judgements of the higher
courts that have identified the problem and are trying to shift legal practice towards
allowing creditors to appeal, even before their claims have been approved (Supreme
Court, case No 3K-3-179/2011). The restriction for the creditors to participate in
the restructuring proceedings is unjustified and limits the rights of the parties to the
restructuring procedure more than it is necessary.

Another legal issue is regarding the related creditor participation and their
rights in the restructuring procedure’. Related creditors are understood as creditors
that are closely related to the enterprise that is being restructured (parent company,
subsidiaries, shareholders, etc.). Though the new wording of the Law subordinates
the rights of the shareholders to satisfy their claims against the company to the
claims of other creditors, this does not limit the rights of the shareholders (and other
related creditors as the case may be) to participate in the restructuring proceedings
as creditors, i. e. to vote in the meeting of the creditors. However, the courts have
partially identified this issue and limited the extent of participation of the related

4 Related creditor participation and the concept of controlled restructuring procedure in the

Republic of Lithuania has been analysed in detail (Miliauskas, 2010, p. 104 — 108).
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creditors in the restructuring proceedings. For example, a creditor (legal entity)
cannot vote in full capacity while deciding whether to approve the restructuring of a
company in the meeting of the creditors, if its managing body is the same as the one
of the legal entity that is being restructured. Voting powers can also be restricted if
the managing body of the creditor can be influenced by the shareholders of the legal
entity under restructuring (Court of Appeal, case No 2-510/2008). The new wording
of the Law does not address this issue which is left for the courts to decide upon in
future cases. It should be noted that related creditors may abuse the restructuring
procedure and cause damages to the legal entity and to other creditors as well. This
may happen as they represent the interests of the entity that is being restructured
and not the interests of the creditors as a group. Due to this reason the view to limit
related creditors’ voting rights in the meeting of the creditors should be supported.

The courts have also identified legal issues regarding the guidelines of the
restructuring plan. A lot of disputes arose because the old wording of the Law did not
address what should be included in the guidelines. It was interpreted differently by the
parties in the restructuring proceedings as to what the guidelines of the restructuring
plan should include (sometimes they did not even include how the restructuring of
the legal entity is to be carried out or there was no future business plan (Court of
Appeal, case No 2-705/2009)). However, after the adoption of more coherent and
consistent provisions in the new wording of the Law, these issues should not cause
legal concerns as the interpretations of what the guidelines of the restructuring plan
should look like are limited by the specific provisions of the Law. It is currently
clearly defined what the guidelines of the restructuring plan should include before
submitting them to court for approval. Also, it is clearly stipulated that the guidelines
have to be approved by two-thirds of votes of the shareholders of the legal entity
present at the meeting before submitting them to court (Law on Restructuring of
Enterprises, 2010, article 5).

Legal issues presented above show that the distribution of power between
different parties in the restructuring proceedings has to be balanced, but this is not
always possible to do by the Member State itself.

4. Legal issues arising from the new wording
of Restructuring Law

According to the explanatory notes of the Law the purpose of the new wording
is to provide better regulation of the restructuring procedure, in order to allow for
financially distressed legal entities to restructure more successfully and to continue
their activities (Explanatory note, 2010, p. 1). The Law is particularly aimed at a
better protection of creditors’ rights. However, the rights of the creditors of financially
distressed legal entities have been reduced compared to the previous wording of the
Law.

As it was mentioned earlier, the restructuring proceedings can only be initiated by
the shareholders of the company after the management body has prepared guidelines
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of the restructuring plan. This means that creditors are no longer entitled to initiate
restructuring proceedings (such a right was conferred to them in the old wording of
the Law). The only explanation provided by the Lithuanian legislator as to why the
right of the creditors to initiate the restructuring proceedings has been removed is
that creditors rarely use their right to initiate the restructuring procedure (Explanatory
note, 2010, p. 3). However, these motives are not convincing and the reduction of
the creditors’ rights seems to be unjustified. The right of the creditors to initiate the
restructuring procedure served as a balancing provision between the rights of the
shareholders and creditors. It allowed creditors that were interested in preserving
business relations with the financially distressed legal entity to start the restructuring
procedure on their own and try to satisfy more of their claims than in the case of
liquidation. Alternatively, it can be also argued that shareholders of the legal entity,
knowing that the restructuring procedure could be initiated by the creditors, had
more pressure and were more prone to start the procedure themselves. It has to be
noted that the right of the creditors to initiate the restructuring procedure did not
constitute a barrier for the whole restructuring procedure and did not contribute to
the prolongation of the proceedings. Thus, it is likely that this right has been removed
without legitimate and objective reason.

The new wording of the Law has deprived creditors of a right to sanction
the guidelines of the restructuring plan. In other words, the initiation and all the
restructuring proceedings up until the approval of the draft restructuring plan have
been given into the hands of the management body and sharcholders of the legal
entity. This might cause certain legal problems as the restructuring procedure can be
used in order to avoid performance of the obligations. Creditors enter the restructuring
procedure quite late and are not in a position to prevent such abuse.

According to the time frame set by the Law to initiate the restructuring procedure,
(Law on Restructuring of Enterprises, 2010, article 14, paragraph 5) creditors can
influence the restructuring of the legal entity only after about 7 months after the
initiation of the restructuring proceedings. Only at this point in time, do they have
the right to approve the draft restructuring plan. Thus, the subsequent continuation of
restructuring depends on their decision. However, during the first 7 months creditors
are not in a position to influence the whole restructuring proceedings and do not
have any vote, as to whether such procedure is justified or if they assent to it. Despite
all of this, there are certain legal consequences that can negatively affect the creditors
during this waiting period. For instance, during the period starting from the date of
coming into effect of the court ruling to initiate the restructuring proceedings to the
date of adoption of the court ruling to approve the restructuring plan, the discharge
of all pecuniary obligations is prohibited and the calculation of default interest and
interest for all the liabilities is suspended. Creditors are also not allowed to recover
their claims under the writs of execution or by the way of set-off. The above mentioned
consequences, caused solely by the decision and will of the shareholders, raise some
legal concerns, especially when taking into account the view of the courts and the
legislator that the restructuring proceedings are viable only when the creditors assent
to the restructuring of legal entity in financial distress.
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The legislator explains that if the creditors do not approve the draft restructuring
plan the consequences for the legal entity would be very severe (Explanatory note,
2010, p. 3). In this case all the assistance from the creditors would be cancelled, all
the suspended obligations would become due, and the calculation of default interest
and interest of all the liabilities would continue from the date of their suspension. But
do these regulations really punish the legal entity? As the case might be, creditors are
mainly interested in retrieving their claims in the shortest possible timeframe. They
are not interested in taking unnecessary risks and waiting for the debts to accumulate
additional interest’. Also, as the legal entity is in financial distress it is more likely that
the financial situation will only worsen with the passage of time, particularlyif the
creditors think that restructuring is not a viable option. The chance of successfully
retrieving claims from the debtor diminishes greatly after the restructuring proceedings
have continued for around 7 to 9 months and the debts of the legal entity in distress
have accumulated even higher. This allows a presumption that it would be even harder
for the creditors to retrieve their claims if the restructuring plan is not approved. In
other words, the longer they wait, the more assets of the debtor are wasted. Also,
it can be assumed that shareholders of the legal entity can abuse the restructuring
procedure in order to prolong liquidation. As it was mentioned earlier the initiation
of the restructuring proceedings postpones the investigation of bankruptcy petition
until the restructuring petition has been fully adjudicated. If this happens, the delay
in bankruptcy would depend solely on the decision of the sharcholders of the legal
entity in distress.

Another problem regarding the new wording of the Law might arise in satisfying
creditor claims, according to the sequence and procedure established by the Law
(Law on Restructuring of Enterprises, 2010, article 13). As it was in the old wording,
the claims of a secured creditor are satisfied first from the proceeds of the sale of
the company’s pledged assets. The claims of the other creditors are satisfied in two
stages according to the sequence established by the Law. During the first stage, claims
without the calculated interest and default interest are satisfied. In the second stage —
the remaining creditors’ claims interest and default interest are satisfied. In each stage,
there is an established sequence according to which certain groups of creditors have
the priority to satisfy their claims. First in line to satisfy their claims are the employees
of the legal entity and persons who have suffered damages due to an accident at
work. Second in line are the claims of all the rest creditors. A new provision has been
added in the new wording of the Law. It states that claims of the shareholders of the
legal entity are satisfied last, i. e. after the claims of first and second line creditors
have been satisfied. Though the purpose of the legislator to subordinate shareholders’
claims against the claims of other creditors is a huge step towards a more transparent
restructuring procedure, as shareholders will not be able to satisfy their claims
according to the restructuring plan before the claims of other creditors are satisfied.

> From the bankruptcy regulation point of view, restructuring is only feasible when legal entity

under financial difficulties is worth more as a going concern than if it would be if its assets
would be separately sold to satisfy creditor claims (Baird and Rasmussen, 2002, p. 758).
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In this regard, the transfer of the claim to another person or creditor does not change
the sequence of satisfaction of such a claim, (Law on Restructuring of Enterprises,
2010, article 23, paragraph 4) it has to be noted that the provision itself is very
unclear, complicated, and might cause problems when being applying in court.

The Lithuanian legislator in determining the satisfaction of shareholders’ claims
stipulates that:

“Third in line for satisfaction shall stand claims of participants of the
enterprise under restructuring who became creditors of the enterprise prior
to initiation of the restructuring proceedings and who alone or together
with other participants control the enterprise under restructuring (who
became creditors of the enterprise both directly and indirectly through parent
enterprises or subsidiaries or through legal persons of other legal forms, on the
adoption of decisions of the meeting of participants whereof they may have
an influence (hereinafter referred to as “parent enterprises or subsidiaries*)
not relating to employment relations”.

The first part of this paragraph clearly states that the legislator intended to
subordinate the satisfaction of the shareholders claims, who control the legal entity
under restructuring. Nonetheless, it is not quite clear from the wording whether
the subordination affects only the controlling shareholders or all shareholders of the
legal entity. Keeping in mind the fact that there are various legal mechanisms to
control legal entities (pyramid structures, multiple voting rights shares, shareholders’
agreements, etc. (European Commission, 2007, p. 7 — 8)) it should be considered that
the subordination of shareholders’ claims provision affects all the shareholders despite
the size of their shares in the legal entity. However, it should be demonstrated that
they have influence in adopting the decisions of the general meeting of shareholders
of the legal entity under restructuring. The second part of this provision is much
more unclear and complicated. It is stated that third in the line are the claims of the
shareholders’ who became creditors directly and indirectly through parent companies
and subsidiaries. The notion of ‘indirect creditor’ is not known in Lithuanian law,
nor is it used in legal academic literature. Taking into account the fundamental
principal of separate legal personality, it should be stated that shareholders cannot
become indirect creditors through other controlled companies. In this case the parent
company or subsidiary becomes the creditor of the legal entity under restructuring
but not the sharcholders of these companies. In light of these considerations, it
should be understood that the Lithuanian legislator wanted to subordinate not only
the claims of shareholders of the legal entity but also the claims of other companies
directly or indirectly controlled by the same shareholders. It should also be noted
that there are some legal legislative technique mistakes, for example, in the above
mentioned provision parent companies and subsidiaries are equated to legal forms
of legal entities. However, this is not the case. Defining a company as a parent or a
subsidiary only reveals the legal ties and relationships between two companies (parent
company controls the subsidiary) but it does not indicate what is the legal form (is it
a partnership, sole proprietorship or a company limited by shares). Due to the above
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mentioned reasons the provision regarding the satisfaction of shareholders” claims is
complicated and unclear. Therefore, it might cause a lot of dispute in the courts.

There is another legal issue regarding the procedural term limits under which
the restructuring proceedings have to be concluded. The Lithuanian legislator has set
quite short terms in order to avoid prolonging restructuring proceedings (Supreme
Court, case No 3K-3-263/2010). However, some of the term limits are very short
and cannot be objectively complied with. For example, a separate appeal against the
ruling to initiate or to refuse to initiate the enterprise restructuring proceedings must
be examined in the Court of Appeal of Lithuania, no later than 14 working days
from the date of its receipt. Statements in response to separate appeals may be filed
within 10 working days from the date of dispatch of a copy of the separate appeal to
the parties involved in the proceedings. It is clearly seen that responses to the appeal
will be received almost at the same date when the judgement has to be passed and the
court will not be able to properly adjudicate the case in one day.

5. Conclusions

Though restructuring of legal entities is not yet directly regulated on the level
of European legislation, the European Commission promotes the rescue of distressed
companies. There have been recommendations (including European Restructuring
Toolbox) and forums organised by the Task Force on Restructuring on various
problems arising during the restructuring of legal entities. However, the evidences
from the Lithuanian perspective have shown that more stringent measures from the
European Union are required in order to deal with the problems arising during the
restructuring of legal entities. The legislators of the Member States might not be able
to cope with these problems alone.

Despite the fact that the new wording of the Law is definitely a step forward
towards a better regulation of restructuring procedure in the Republic of Lithuania (as
it solves a lot of interpretation and application problems created by the old wording
of the Law), it is far from perfect. As it was shown in the article, the purpose of the
restructuring procedure should not be focused on the rights of only one party of legal
relations. Instead, the rights and obligations of different parties in the procedure of
restructuring should be balanced, so as not to infringe on their interests more than
is necessary to achieve the goals of the restructuring procedure. Lithuania, in this
regard, presents a clear case of problems that arise due to the imbalance of powers
during the restructuring of legal entities.

The diluted role of creditors, the over empowerment of shareholders, unclear
provisions and impossible to comply with timeframe of the restructuring procedure —
these are the problems that exist in Lithuania. These legal issues are caused by a lack
of successful restructuring proceedings and an increasing amount of failures and
liquidations of legal entities. The negative consequences from the failure of businesses
affect not only the economy of Lithuania but of the whole of Europe.
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Taking into account the case of Lithuania and other academic research from
other Member States, it can be concluded that the restructuring proceedings differ
substantially in different Member States. Each of them faces their own perils of
regulating corporate rescue procedures. Due to these reasons, further research in the
field of restructuring should focus on the question of whether restructuring of legal
entities should be harmonised at the European level and what are advantages of a
single and well balanced restructuring procedure in all of the Member States.
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Janis Neimanis'

THE ROLE OF A JUDGE IN EUROPEAN
INTEGRATION

Abstract

It can be best to view European integration as work in progress. Since the 1950s,

there has been a considerable legal and political impact of the integration process

on the legal systems of the Member States of the European Union. The Treaty of

Lisbon has further strengthened the position of the European Union vis-3-vis its

Member States.

The process of Europeanization differs from one Member State to another.

This article aims at presenting a juridical and political analysis of the role of a judge

in Latvia, paying particular attention to the role in terms of the integration of the

legal framework of the Community. It is argued that during case trials a judge

secks to develop and maintain certain values, in particular, those pertaining to the

Community legal system.

The article covers the following topics:

* the purposes of the application of law;

* the judge as an identifier of the European Union values;

* further development of the common values in courts, particularly, Latvian
courts.

Keywords: application of the law, common values, integration, judge

Introduction

If you google the phrase #he role of the judge, you will get an outline on what a
judge does in the courtroom and why a judge should be independent and impartial.
The author of this article would like to take a different view on the role of the judge,
which might not be obvious in everyday trials.

The primary function of a judge is to resolve a legal dispute. A judge secks a
response to the submissions of the parties in the entire legal framework, finds the
appropriate interpretation and applies it to the case in question.

1
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That would be the way to look at the court functions under a classical legal
approach.

Yet a judge also takes part in the making of the law. Here a question arises: how
can a trial judge possibly make the law? To support an unfavourable response to the
above question, we could refer, firszly, to Article 83 of the Satversme (the Constitution
of the Republic of Latvia) providing for a judge to be subject solely to the law.
Secondly, we could also refer to the institutional position of the particular court and
its sociological assessment, which leaves little chance to argue that the decision made
by a trial judge would be enforced. In view of the above, what would be the grounds
to argue that any judge irrespective of the type of court he (she) represents, makes
the law?

The grounds for a favourable response to the above question can be sought in the
premises inferred from the general purpose of the application of the law (Zipeliuss,
p. 6). It is possible to look at the application of the law by reference to an individual
case. Conversely, if one looks at the application of the law from the perspective of the
practical formation of a judicial state, it is obvious that the activities of a judge extend
beyond the limits of an individual case (Neimanis, p.164).

The European Court of Justice is often referred to as the ‘engine’ of European
integration (Schulze, Seif, p.5). There is no doubt that the European Court of
Justice takes a unique role and place among the European institutions. The decisions
adopted by the European Court of Justice have been a source of both joy and anger
to the Member States, and the decisions have also shaken the foundations of the legal
science.

The author hereby puts forward an argument that the national courts can also
be and are the engines of European integration. This is possible, if one views the
application of the law from a functional rather than a formal perspective. The German
legal dogmatics has long since differentiated between the two notions — the law (legal
provisions) (Rechtsnorm) and the legal clause (sentence) (Rechtsatz) (Starck, p.180).
It is based on the concept that the law reaches the reader (the public) is the form of
legal clauses (sentences). When we read a legal act in an official newspaper, we read
legal clauses (sentences). It is similar to reading ‘Indrani’ by Latvian writer Blaumanis
or ‘Harry Potter’ by Rowling. The truth is, however, that the legal provision is hidden
behind a legal clause (sentence) and it is the task of a person applying the law to fully
uncover it.

The above task is not an easy one, and any mistakes made while performing it
might have a dramatic effect. The above can be exemplified by using as a comparison
the decline of the Weimar Republic and Hitler’s rise to power. Under Article 102 of the
Constitution of the Weimar Republic a judge was subject to the law.” Unfortunately,
the Constitution of the Weimar Republic was in force at the time when the narrow
understanding of a judicial state prevailed. As a matter of fact, the Weimar Republic
was a ‘formal judicial state’ at the time. Since the 19th century and during the time

2 hetp://www.documentarchiv.de/wr/wrv.heml
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of the Weimar Republic the idea of legal positivism flourished in the Western Europe.
As it may be known, the supporters of legal positivism at the time (Karl Bergbom,
Gustav Radbruch before the national socialist era) held the view that the law is merely
a total of the acts issued by the national lawmaker (Koller, p.141). It derived from the
premise that a judge should be subject to the law and solely to the law.

Legal positivism entailed that a judge had no right to repeal acts, it had to follow
them strictly even if they contradicted the constitution. The above approach resulted
in transforming of a judicial state into a formal judicial state which manifested itself
as:

1) the separation of the notion of a judicial state from the theory of judicious

rights and justice;

2) releasing of the lawmaker from the binding power of the fundamental

rights;

3) partial degeneration thereof to simple programmatic slogans;

4) the central position of the governance (executive system) legitimacy

principle;

5) the subjecting of the binding power of the fundamental rights to executive and

judicial system, through a wider interpretation of the provisions (covenants)
of the law (Dreier, p.354).

The interpretation which was based on a subjective understanding as well as the
transformation process led to a situation where while all the criteria of a judicial state
were fulfilled, in substance the judicial state was impaired, which in turn rendered the
Weimar Republic an injudicial state within a matter of months in 1933.

After the Second World War as a result of the terrifying exaggerations of the
notion based law the value based law got the upper hand. The core idea of the value
based law lies in an assertion that the goal of the application of the law is to achieve
the values contained in the legal provisions (Meyer, 1984). Moreover, such values are
aligned with the core values of democracy.

Looking at the activities of the judge during case trials from today’s perspective,
it can be argued that the practical achievement of the legal values during case trials is
the task of both the first instance courts judges and the cassation instance judges.

To ensure that a real legal value is also achieved as a result of an individual trial,
an appropriate methodology and consciousness of the role of a judge are key. Based
on the appropriate dogmatics’, a Latvian judge applies the Western law methodology
in his work. It is thereby ensured that during the process of the application of the
law the judge is logically and sequentially guided to the result. It is, however, possible
to argue that the post-soviet formally logical and positively charged approach has
impacted the practical application of the law. There have been many cases that can be
used to demonstrate that the judge selected a formally logical approach without even

% Juridiskas metodes pamati: 11 soli tiesibu normu piemérosana. Aut.kol.E.Melkisa z.red. Riga:
Ratio iuris, 2003
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reviewing the achieved result in terms of its adequacy and consistency with the value
which the applied provision or a body of provisions aimed to achieve.

Thus, for example, in the case relating to the suspension from the duty of the
head of the KNAB (the Corruption Prevention and Combating Bureau), the court
held that the executive could be suspended from the duty based on the provisions
of the employment law on account that the Law On Corruption Prevention and
Combating Bureau lacked similar provisions. It however failed to attract the attention
of the court that the ‘silence’ (lack of the provision) in the Law On Corruption
Prevention and Combating Bureau was aimed at ensuring independence which would
otherwise be impaired should such suspension occurred.*

The above mentioned example supports the importance of securing that the
purpose of the application of the law is not merely a closure of a formally logical
process, but rather the recognising of the values and substance contained in the legal
provisions.

Judge as an identifier of the European values

The functioning of the European Union is based on common values such as the
respect for human dignity, fundamental rights, including the rights of communities
and families, freedom, democracy, equality, and the rule of law. The communities of the
Member States - in which pluralism, non-discrimination, tolerance, justice, solidarity,
responsibility and gender equality prevail - share the above values, as confirmed in the
preamble of the European European Charter of Fundamental Rights.

It can be argued that whenever a case is tried, the judge applies some of the
European core values. It is a fact. For the purposes of European integration, however,
such cases bear greater significance in which the judge uncovers the value, names it
and clearly points out that the said value, not just the wording of a particular act
has been decisive in judging the case. For it is then that the public can see the true
meaning of the common European values.

For example, the general legal values identified by the Senate include: the
proportionate effects of legal consequences (in particular, relating to tax penalties),
the predictability of legal effects, gender equality, human dignity and the importance
of its protection, the value of privacy, good corporate governance, as well as economic
values such as fair competition, freedom of movement, etc.

In view of the above the Senate has pointed out to the need of the specification
of legal effects (in particular, relating to tax penalties), the application of teleological
reduction (by narrowing the reach of the provision and by applying general value),
derogation from a wrong national legal provision and compliance with a general
value.

4 Senate's judgement of 26 August 2011 in case No.SKA-327/2011 (not published)
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Specification of legal effects

The specification of legal effects for the purposes of achieving an adequate
proportionality principle has been a topical issue in many cases. In this regard the
Senate made material changes in the national tax administration practice under which
taxpayers used to be subject to penalties in all cases, without having considered the
usefulness and proportionality of the penalties. At the moment the Senate is hearing
more complicated cases. For example, it has pointed out that although the availability
of personal data should be viewed from the perspective of privacy protection, the
adequacy (proportionality) of such protection should be considered.” The rights of
the public to get access to the documents of institutions and the adequacy of the
restrictions pertaining to the use of these rights have been highlighted.®

Reduction

In the judgement of the case No.SKA-480/2010 of 15 October 2010, for
example, the Senate found that if a person loses employment after a maternity
(parental) leave and the maternity leave coincides with the period which is taken
into account for the purposes of calculating the unemployment benefit, the person’s
in question unemployment benefit is calculated by reference to the minimal national
insurance contributions for unemployment (starting from Ls 50 a month). Thus the
amount of the unemployment benefit is set at its minimal amount rather than on
the actual employment salary before maternity leave based on which the national
insurance contributions were made. Thus the social guarantees in the event of
unemployment after the expiration of the maternity leave period worsen for persons
who are on maternity leave and get child care benefit. On account that the maternity
leave and child care benefit are mainly benefited for by women, the legal provisions
as a result of which the persons who have taken maternity leave find themselves in an
unfavourable situation, in terms of the amount of the unemployment benefit, can be
construed as indirectly discriminatory based on gender.

The Senate pointed out that in such a case, by using a teleological reduction
approach, the wording of Part 1 Article 8 of the Law “On Unemployment Insurance”
had to be narrowed, and the above legal provision, being indirectly discriminatory,
was not applicable to the above mentioned persons. Thus a legal gap had arose which
had to be closed. In the view of the Senate for the above purposes the principles and
provisions contained in the legal framework pertaining to other types of social insurance
should be used, i.e. if, when calculating the average insurance contributions salary,
during the six calendar month a person due to grounded reasons, e.g. pregnancy, child
birth leave, child care benefit, temporary sickness leave, did not receive any salary, the
salary for the purposes of calculating the benefit had to be determined by reference
to the six calendar month period before the afore mentioned period commencing not
earlier than 32 months before the month in which the insurance event occurred (refer

> Senate's judgement of 6 May 2010 in the case SKA-193/2010 (not published)
¢ Senate's judgement of 21 March 2011 in the case No. SKA-254/2011 (not published)
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to Paragraph 4 of Article 12 of the Law “On Compulsory Social Insurance Against
Industrial Accidents and Occupational Diseases” and Sub-paragraph 2 of Paragraph 2
of Article 31 of the Law “On Maternity and Sickness Insurance”, valid at the time of
the calculation of the unemployment benefit of the applicant).

Derogation from the application of a provision

The Senate has pointed out that where a national provision directly contradicts a
European value, it is not applicable. In the case No.SKA-175/2009 the Senate found
that the freedom of provision of services including the right to travel freely, was not
achieved by the requirement of the Cabinet Regulation under which passports could
be issued to children for a term of one year, although the respective term under the
European Union rules was at least five years.” In addition, it was inadmissible to put
forward further disclaimers or preconditions, e.g. the need of the travel disclaimer or
the length of the travel precondition. The Senate therefore concluded that the state had
failed to adequately implement Paragraph 3 of Article 2 of the European Community
Directive No.73/148 in its national law. As the term by which the implementation
of the directive had to be completed had expired at the time the applicant filed an
application for issuing passports for her children, the state was required to apply
Paragraph 3 of Article 2 of the European Community Directive No.73/148 directly.
As the state had a duty to issue the passports to the children of the applicant for a
term of five years in line with the requirements of the Paragraph 3 of Article 2 of
the European Community Directive No.73/148, it was of no importance that the
applicant had requested the passports to be issued for a term of one year.

Interestingly, the state supported the rightness of its position in the case using
the argument of the security interests of children. The Senate dismissed the above
argument as being ostensible on grounds that a child under the age of five years can
only use its passport for travelling due to the child’s legal capacity limitations. Before
adopting of the provisions of the respective directives on the minimum term of the
passport, the European Communities Council had already considered the question
of the security interests of children, given that the provisions of the directives were
directly aimed at the travellers and their family members, including children. Child
safety, protecting it from unauthorized removal from the state, can be achieved by
other means.

Further development of common values

The European Union has always been more than merely an economic union.
The main goal of European integration is to remove the traditional power politics,
based on the national interests of the Member States, through the building of a new
European order, based on a common framework of the European law, common

7 Senate's judgement of 5 March 2009 in the case No. SKA-175/2009 (not published)
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institutions and procedures, and an independent European judiciary. Therefore, the
European Union is, first of all, a community of values.

The author puts forward an argument that a national judge is not merely a person
applying the European Union law and identifying the common values of Europe.
A judge of a particular Member State is encouraged to introduce the assessment
of new aspects, the identification of new legal values, clarification and further
elaboration thereof. The above rights for the judge of a national Member State are
provided for by Article 267 of the Treaty of the Functioning of the European Union.
The interpretation of contracts lies within the exclusive competence of the European
Court of Justice, however, case trials in the first instance are placed in the hands of
national judges. This serves as a unique opportunity for enhancing and strengthening
of the understanding of common values.

The preliminary ruling procedure has been of critical importance for the role of
the European Court of Justice in the development of the Community’s legal order.
It was through this procedure that the European Court of Justice developed the so
called fundamental principles of Community law: the direct effect and supremacy of
the European Community law. Aiming to circumvent the limitations of the doctrine
of horizontal direct effect, the European Court of Justice has also created the doctrine
of indirect effect (Von Kolson) as well as the doctrine of state liability (Francovich).

In Case C 144/04 Mangold and in Case C 555/07, Seda Kiiciikdeveci v Swedex
GmbH & Co. KG the European Court of Justice has given a direct effect to the
corresponding general principle of law, the principle of non-discrimination on grounds
of age, however there was no horizontal direct effect of the respective directive.

And it happens notwithstanding numerous objections.®

The European Court of Justice, however, cannot directly resolve a case which lies
in the jurisdiction of a national judge. That is why the judge of the national Member
State is the actual ‘engine’ of the integration of the European law.

In the case Seda Kiiciikdeveci the European Court of Justice pointed out that under
national law, the national courts may not set aside an enforceable (valid) national
provision unless it has been declared unconstitutional by the Federal Constitutional
Court. However, it has stated “By reason of the principle of the primacy of European
Union law, which extends also to the principle of non-discrimination on grounds of age,
contrary national legislation which falls within the scope of European Union law must
be disapplied.” The Court ruled, therefore, that “Ir is for the national court, hearing
proceedings between individuals, to ensure that the principle of non-discrimination on
grounds of age, as given expression in Directive 2000/78, is complied with, disapplying if
need be any contrary provision of national legislation, independently of whether it makes
use of its entitlement, (...), to ask the Court of Justice of the European Union for a
preliminary ruling on the interpretation of that principle.”

8

Herzog R., Gerken L. Stop the European Court of Justice. See: http://www.cep.eu/fileadmin/
user_upload/Pressemappe/ CEP_in_den_Medien/Herzog-EuGH-Webseite_eng. pdf
°  http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62007J0555:EN:HTML
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In Case Seda Kiiciikdeveci the European Court of Justice has recognized in its case
law that the fundamental rights form a part of the general principles of the European
Union law. In fact, Article 6 of the Treaty of the Functioning of the European Union
expressly states this.

Moreover, the national court of a particular Member State may develop and
clarify the legal values of the Member State to ensure that the national legal framework
aligns with that of other democracies. In most cases this can be achieved through the
adoption of the general democratic values.

Here, the Senate decision concerning the boy’s name Oz is relevant.”® In the
above judgement the Senate developed a new criterion of human rights restriction:
a need in a democratic society. The Senate pointed out that under Article 116 of
the Satversme (the Constitution) the rights of the persons provided for inter alia in
Article 96 thereof, can be restricted if stipulated by the law to protect the rights of
other people, democratic state, public safety, welfare and morals.

The Senate found that such a criterion is not expressly referred to in the Satversme
(the Constitution) and also distinguished that the criterion ensues from Article 8 of
the European Convention on Human Rights and Article 89 of the Satversme (the
Constitution) under which the state shall recognize and protect human rights in
line with the requirements of the international agreements binding upon Latvia. In
addition, the existence of such a criterion is also based in the human dogmatics of
Western democracies.

Conclusions

1. The national courts can be and are the ‘engines’ of European integration. This is
possible if the application of the law is viewed from a functional rather than a
formal perspective.

2. The practical achieving of legal values during case trials is the task of both the first
instance courts judge and the cassation instance judge.

3. To ensure that an individual trial also results in a legal value being achieved, an
appropriate methodology and consciousness of the role of a judge are key. It is
important that the purpose of the application of the law would not be aimed only
at the closure of a formally logical process but also at the achieving of the values
contained in the legal provisions.

4. It can be argued that whenever a case is tried, the judge applies some of the
European core values. That is a fact. For the purposes of European integration,
however, such cases bear greater significance in which the judge uncovers the
value and substance, names it and clearly points out that the said value, not just
the text of an act, has been decisive in judging the case. For it is then that the
public can see the true meaning of the common European values.

10" Senate's judgement of 17 November 2010 in the case No. SKA-890/2010 (not published)
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5. To achieve legal values, the Senate has resorted to the specification of legal effects
(consequences), the application of teleological reduction as well as the derogation
from a wrong national provision and compliance with a common value.

6. A national judge is not merely a person applying the European Union law and
identifying the common European values. A judge of a particular Member State is
encouraged to introduce the assessment of new aspects, the identification of new
legal values, clarification and further elaboration thereof. The European Court of
Justice cannot directly resolve a case which lies in the jurisdiction of a national
judge. This is why the judge of the national Member State is the actual ‘engine’ of
the integration of the European law.

7. Moreover, the national court of a particular Member State may develop and clarify
the legal values of the Member State to ensure that the national legal framework
aligns with that of other democracies. In most cases this can be achieved through
the adoption of the general democratic values.
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THE ROLE OF THE DEFENSE COUNSEL IN
ENSURING THE RIGHTS NOT TO CONFESS GUILT
IN LATVIAN CRIMINAL PROCEDURE

Abstract

The article explores to what extent the defense counsel should comply with the defense
position of the defendant. It examines which actions fall within the competence
of the defendant and which ones within the competence of the defense counsel.
The author describes basic action guidelines of the defense counsel depending on
the defense position chosen by the defendant in order to ensure the right of the
defendant not to confess guilt.

The right not to confess guilt emerges from the general right to a fair trial. The issue
of confession of guilt is the cornerstone of defense, because the confession of guilt as
important evidence is critical to outcome of the case. The significance of confession
of guilt is growing because of the prevailing trend in Latvia and other European
countries to introduce simplified forms of criminal procedure where the confession
of guilt is a prerequisite.

The defense counsel has an important role in ensuring the right not to confess guilt.
Contrary to situations in Estonia and Lithuania, in Latvia neither the Criminal
Procedure Law nor the norms of professional ethics regulate in relations between
defense counsel and defendant to what extent defense counsel should comply with
defendant’s position.

The author concludes that the defense counsel should comply with the defendant’s
subjective view in the expressing his or her attitude towards the accusations or
prosecution. However, the questions of strategy and tactics should remain within
the sole competence of the defense counsel, complying with certain rules. The article
contains proposals for amendments of the Criminal Procedure Law and the Code of
Conduct of the Latvian Sworn Advocates.

Keywords: defense, defense counsel, defense position, confession of guilt, professional
ethics

' Mag.iur., Doctoral student of University of Latvia, Faculty of Law, Nesterova.Irena@gmail.com



Legal and Historical Aspects of European Integration 179

Introduction

The right not to confess guilt emerges from the privilege against self-incrimination,
which is a constituent element or specific aspect of the fair trial guarantee.” The
privilege against self-incrimination is defined in paragraph 3 (g) of Article 14 of
the International Covenant on Civil and Political rights: “/i/n the determination of
any criminal charge against him, everybody shall be entitled [...] not to be compelled ro
testify against himself or to confess guilt’. The Convention for the Protection of Human
Rights and Fundamental Freedoms (ECHR) does not include the privilege against
self-incrimination, however the European Court of Justice has stated: “/a/lthough not
specifically mentioned in Article 6 [...] of the Convention, there can be no doubt that the
right to remain silent under police questioning and the privilege against self-incrimination
generally recognized international standards which lie at the heart of the notion of a fair
procedure under Article 6 [...]. By providing the accused with protection against improper
compulsion by the authorities these immunities contribute to avoiding miscarriages of
Justice and to securing the aims of Article 6.”° The right forms part of the general fair
trial guarantee.*

The confession of guilt as important evidence is critical to outcome of the case.
The significance of confession of guilt is growing because of the prevailing trend
in Latvia and other European countries to introduce simplified forms of criminal
procedure. The right to a fair trial is not fully ensured in the application of the
simplified forms of criminal procedure, which do not include adjudication of a case in
a court or direct and oral examination of evidence. Person that agrees to apply them
refuses from part of the rights, which result from the general principle of a fair trial,
therefore it is important to ensure, that taking decisions regarding the application of
the simplified forms of criminal procedure, the attitude of the person is taken into
account, which can manifest itself as consent to application or confession of guilt.
In order not to penalize innocent people, it is important to ensure that a person
confesses guilt knowingly and freely.

The defense counsel has an important role in ensuring the right not to confess
guilt. On one hand, the defense counsel has a duty to supervise a person directing the
proceedings to ensure that he or she does not use illegal methods to achieve admission
of guilt. On the other hand, the defense counsel has a duty to help the defendant to
make a decision — to explain the rights of a defendant, to choose the defense position,
and not to co-operate with an official authorized to perform criminal proceedings,
the essence and legal consequences of confession of guilt.

2 Reid K. A Practitioner’s guide to the European Convention on Human Rights. Third edition,

London: Sweet& Maxwell Ltd, 2008., p.65
> John Murray v United Kingdom, Judgement of the European Court of Human Rights No.
18731/91, par.45., Saunders v. United Kingdom, Judgement of the European Court of Human
Rights No. 19187/91, par. 68.
Trechsel S. Human rights in criminal proceedings. Oxford: Oxford University Press, 2005.
p.34.
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In order to ensure efficient defense the defense counsel must have a clear
defense position. Here the essential question is which of the two — defense counsel
or defendant — can best determine, what is in the best interests of defendant: should
the defense counsel comply with the defense position of the defendant, or should he
act independently. Contrary to situation in Estonia and Lithuania, in Latvia neither
the Criminal Procedure Law (CPL) nor the norms of professional ethics regulate
in relations between defense counsel and defendant to what extent defense counsel
should comply with defendant’s position.

The article analyzes to what extent the defense counsel should comply with
the defense position of the defendant. It examines which actions fall within the
competence of the defendant and which ones within the competence of the defense
counsel. The author describes basic action guidelines of the defense counsel depending
on the defense position chosen by the defendant in order to ensure the rights of the
defendant not to confess guilt.

The limited scope of the article does not allow the author to research following
question: whether and to what extent the defense counsel’s duty to comply with the
defense position of the defendant is different in case a defendant is a person who has
limited possibility to realize his or her own defense and if defendant’s representative
participates in criminal proceedings.

This article examines the international norms which regulate the professional
ethics of lawyers, as well as compares regulation in different countries — Latvia and its
neighboring countries - Estonia and Lithuania, as well as Russia and United States,
taking into account that in the last ones the ethical aspects of the lawyers are discussed
in more detail.

1. The separation of the defense counsel’s and defendant’s
competence

The legal relations between defense counsel and defendant are based on the duty
of the defense counsel to act in the interests of the client. The word “lawyer” is derived
from the Latin word ,advocatus”, which means “call for help” > Latvian attorney at law
Joseph Minsker (Josifs Minskers) once said: “[f]irst of all — do not harm a client”* The
essence of the defense counsel actions is to help the defendant.

The defense counsel’s duty to act in the interests of the client regulates the rules
of professional conduct. Article 13 b) of the Basic Principles on the Role of Lawyers
provides, that the duties of lawyers towards their clients shall include assisting clients

> Sve$vardu vardnica. 2.izd., red. Blama R., Riga: Liesma, 1978. ,18.Ipp.
Zvérinats advokats Josifs Minskers. [Sworn advocate Josif Minsker]. The home page of

Latvian Criminal Bar Association. Accessible at: http://www.lkab.lv/lv/musu_lepnums/article.
php?id=2872 (last visited 04.04.2011)



Legal and Historical Aspects of European Integration 181

in every appropriate way, and taking legal action to protect their interests.” Also
Article 2.1. of the Code of Ethics of the Latvian Sworn Advocates (The Code of
Ethics) provides: ,[w/hen defending or representing in a case, an advocate shall not,
through his/ her actions or lack thereof, harm the interests of the client hel she is defending
or representing.”

In order to ensure efficient defense the defense counsel must have a clear defense
position. “Every lawyer who takes a case, has to be clearly aware of the objectives and tasks
that he or she sets for him or herself as well as ways to realize these objectives.” Which of
the persons who perform defense — defense counsel or defendant — can best determine,
what is in the best interests of defendant? Should the defense counsel should comply
with the defense position of the defendant, or he or she can act independently?

In criminal theory the question to what extent the defense counsel should comply
with the defense position of the defendant historically was not dealt with explicitly,
and today it is the topic of scientific discussion.

One view is that the defense counsel has a duty to assist the person directing
the proceedings to reveal the truth, or to cooperate with the person directing the
proceedings. The proponents of the opinion regard, that the defense counsel’s position
in criminal proceedings are independent. It can be completely independent of the
defendant’s will.” The statement of Russian scientist M.V Chelcov (M. B. Yeasnos) in
1954 vividly reflects the position of the autonomy of the defense counsel’s activities:
“1) the defense counsel may accept the facts that are denied by the defendant; 2) defense
counsel may accept the prosecution evidence which is not accepted by the defendant, 3)
defense counsel may acknowledge a perjury of the defendant.”’ From today’s point of
view these approaches are clearly contrary to the principle of separation of procedural
functions according to which the defense is distinct from the prosecution and defense
counsel should not take a place of prosecutor in criminal proceedings.

The second view is that defense counsel must act as a representative of the
defendant. The point of view is based on the idea that the rights of the defendant to
realize his or her own defense are absolute and must be ensured also by the defense
counsel. The proponents of this view believe that the defense counsel’s actions are
entirely dependent on the defendants will, i.e., the defense position of the defendant.
This view can be criticized, taking into account that the participation of the defense
counsel in the process does not deprive a defendant to realize his or her own defense.
For example, a defendant can call the witness, even if the defense counsel, believing
that the person is lying, refuses to call him of her. Contrary to the views expressed,
the first sentence of part 3 of Article 85 of CPL provides A defense counsel shall not
replace a defendant, but shall operate in the interest thereof.” This provision ensures that
the defense counsel is not identified with a defendant, but act as a neutral person.

Basic Principles on the Role of Lawyers. Accessible at: htzp:/fwww2.ohchr.orglenglish/law/lawyers.
htm (last visited 04.04.2011)

ApBokaT: HaBbIKH podeccroHasbHOro Mactepersa. A.A. Bocko6urosoit, 1.H. AykssHoBOM,
A.T1. Muxaiiaosoiiio (IToa. pea.): Mocksa: Boatepc Kaysep, 2008.c.183.

Liede. A. Latvijas PSR kriminalprocess. Riga: Zvaigzne, 1980., 134. lpp.
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Consequently, the defense counsel may avoid expressing his or her subjective opinion.
This in turn facilitates the defense counsel’s obligation to operate in the interests of the
client, if he considers defendant guilty of committing the crime. This shows that the
defense counsel’s action should not be fully dependant on the defendant’s position. _

Today, in the theory of criminal procedure the prevailing is a third view, which
is located in between the above two extreme opposite views, namely that the defense
counsel’s action is partly dependent on the defendants position. Both legislation
and law scholars distinguish between activities that are in the competence of defense
counsel and the actions that are in the competence of defendant. Under certain
conditions, it is recognized that the defense counsel may decide the strategic or
tactical issues, while issues relating to the expression of defendants attitude toward the
suspicions or prosecution, defendant’s view prevail.

Taking into account that a defense counsel in criminal proceedings may be only
the person with the appropriate legal knowledge and skills, he better than a defendant
can decide what strategic or tactical means and techniques should be applied to
realize the defense position. Defense counsel as a professional is in the best position
to assess what evidence is needed, for example, which witnesses to invite. In addition,
a defense counsel has a duty to use his or her professional knowledge and experience,
as well as all the means and techniques of defense indicated in the Law, in order to
ascertain what the justifying and mitigating circumstances are for a person who has
the right to defense, and to provide such person with the necessary legal assistance
(part 5 of Article 86 of CPL).

Swiss criminal law scholar Stefan Trechsel states: “[i/n a situation where the
opinion of the accused runs contrary to that of counsel, the accuseds will must prevail.
This, however, does not impose a duty on a lawyer to act in a manner which is contrary
to his or her professional opinion”."° Also in the decision X v. Switzerland the European
Convention of Human Rights held that ECHR did not “entitle the accused to require
his lawyer to adopt a particular defence strategy” which the latest regarded as impossible
to maintain, especially if the accused had been given the opportunity to address the
court himself, as was the case here."

Second sentence of Article 4-5.2.(a) of the American Bar Association (ABA)
Defense Function Standard provides, that the decisions which are to be made
ultimately by the accused after full consultation with the counsel include what pleas
to enter; whether to accept a plea agreement, whether to waive jury trial, whether
to testify in his or her own behalf and whether to appeal. Article 4-5.2.(a) of the
ABA Defense Function Standard provides, that strategic and tactical decisions
should be made by defense counsel after consultation with the client where feasible
and appropriate. Such decisions include what witnesses to call, whether and how to

1 Trechsel S. Human rights in criminal proceedings. Oxford: Oxford University Press, 2005.
p.251.
" Tbid, p.252
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conduct cross-examination, what jurors to accept or strike, what trial motions should
be made and what evidence should be introduced."

CPL does not state whether the strategic or tactical issues are in the competence
of defense counsel. Only in one case, defense counsel has the right to choose the
means of defense by him or her self - part 3 of Article 82 of CPL provides that a
defense counsel in ensuring defense in an individual procedural action has the right,
after the completion of an operation and independent of the defendant, to use the
rights specified for a defense counsel in the submission of a complaint regarding the
actions of officials, and in the submission of a request, if such use arises directly from
the performed operation and complies with the co-ordinated defense position of the
defendants. Part 6 of Article 86 of CPL, which regulate the rights and duties of a
defense counsel in whole proceedings, provides, that in appealing the adjudication of
a public prosecutor regarding the completion of proceedings, a defense counsel shall
inform the defendant. From the norms of CPL the duty of the defense counsel to
respect the view of the accused indirectly result also in other occasions. For example,
part 1 (7) of Article 70 of CPL provides that an accused in pre-trial proceedings has
the rights to revoke the complaints of counsel. Part 3 of Article 340 of CPL provides
that a complaint submitted in the interests of an accused or victim may be revoked
only with his or her consent. At the same time CPL does not provide such rights for
other persons who have the right to defense. Therefore CPL should provide the rights
of defense counsel to choose the means and techniques of defense independently.
However, the mentioned rights are not absolute.

Although the defense counsel has the right to choose the means and techniques
of defense independently at the same time there are several limitations or conditions
that he or she is bound with.

First, the most important condition is that the defense counsel is obliged to
choose only such means and techniques of defense that are legal. A lawyer is a person
belonging to the court system; therefore, defending the interests of the client, he
acts also in the public interest and his duty to act lawfully. Article 3 of the Advocacy
Law of the Republic of Latvia provides that an advocate provides legal assistance in
defending and representing the lawful interests of person. Also part 2 of Article 122
of CPL provides that unlawful activity by a representative or advocate performed in
the interests of a client in providing legal assistance of any form, as well as an activity
for the promotion of an unlawful offence of a client, shall not be recognized as a
provision of legal assistance. The basic provision of the defense counsel’s action is that
defendant’s interests have to be defended by legal means and methods. The defense
counsel’s behavior has to indicate clearly that he or she is ready to protect solely
defendant’s legal interests.

Second, defense counsel in deciding which means and methods will be
appropriate, has to ascertain the view of the defendant, taking into account that the

12 Crystal N.M. Professional responsibility: Problems of practice and the profession. New York :
Aspen Law and Business, 1996. p.114.
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defendant may know the best the circumstances of the case and the evidence, which
need to file in the case.

Third, the defense counsel must take into account the defendant’s view, deciding
the issues that may significantly affect the defendant’s rights and directly influence the
outcome of the case: whether to appeal the prosecutor’s decision on the termination
(including the injunction of a public prosecutor regarding a punishment), whether
to submitted an appellate complaint and a cassation complaint. Article 4-5.2. (A)
of ABA Defense Function Standard and the part 3 of Article 13 of the Russian
Code of Professional Ethics for Lawyers states that the question of the appeal falls
within the competence of the defendant.’ In Latvia defendant only has the right
to withdraw an appellate complaint and cassation complaint of his or her defense
counsel, as well as to oppose the withdrawal (Article 556. and Article 580. of CPL).
Part 6 of Article 86 of the CPL has to be amended in order to oblige the defense
counsel to take into account the defendant’s view, when deciding whether to appeal
the prosecutor’s decision on the termination (including the injunction of a public
prosecutor regarding a punishment) and whether to submit an appellate complaint or
a cassation complaint.

Fourth, defense counsel, deciding which means and methods of defense will be
appropriate, are bound by the defendant’s subjective view toward the suspicions or
prosecution.

2. The basic action guidelines of the defense
counsel depending on the defense position
chosen by the defendant

CPL regulates questions which defense counsel cannot decide in the name of
defendant and which falls within the competence of the defendant. Second sentence
of part 2 of Article 86 states: “/o/nly a defendant shall be represented by him or herself in
the procedural actions wherein his or her subjective view is expressed, and, in particular:
1) in establishment he expression of his or her attitude toward the suspicions or prosecution;
2) in the provision of testimony; 2') in the selection of simpler proceedings; 3) in the last
word.”

The most important condition established by the mentioned rule is the
defendant’s right to express his or her attitude toward the suspicions or prosecution.
The issue of guilt is the cornerstone of the defense position. As regards the defendant’s
attitude toward the suspicions or prosecution, it is possible to separate four positions
of defense: 1) a person admits his or her guilt, 2) a person admits his or her guilt
partly, 3) a person does not admit his or her guilt; 3) a person refuses to express
his or her attitude towards the suspicions and prosecution. A defendant’s right to
choose defense position ensures the right not to confess guilt, which emerges from
the privilege against self - incrimination.

An important question is how should the defense counsel act, depending on the
defense position chosen by the defendant.
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If the defendant denies his or her guilt in the proceeding, defense counsel cannot
choose another defense position, even though it would conflict with the defense
counsel’s professional opinion. Article 2.10 of the Rules of Ethics of Advocates of
the International Lawyers Union (Commonwealth) of Russian Federation states: /a/
dvocates have a duty to support and justify the position of the accused. He has no right to
take another position. Admission of guilt by the accused in these circumstances is a rude
violation of the rights of defense.'* Similarly, first sentence of part 3 of Article 19 of
the Code of Conduct of the Estonian Bar Association states: “/i/f the client denies
the accusations made against him the position of the client shall be binding upon the
advocate.™ At the same time, Article 26 of Lithuanian Code of Professional Ethics
for Lawyers does not give an unequivocal answer: “/i/n cases when the defendant denies
his fault, and the lawyer having familiarized himself with the case draws the conclusion
that there is enough evidence to substantiate the guilt of the defendant, the lawyer does not
have to persuade the defendant to admit his guilt. It is court that determines the guilt or
innocence, not the counsel for defense. The lawyer may choose another position of defense,
but must consider it with the defendant. If the defendant does not agree with the position
of defense chosen by the lawyer, he may refuse that counsel for defence.’* This provision
includes the very important duty of the lawyer — not to persuade the defendant to
choose another defense position, regardless of his or her professional point of view. At
the same time it authorizes the defense counsel to take a different defense position.
The rule is not legitimate, taking into account that a different defense counsel’s
defense position can harm the defendant’s interests, rather than help them.

In case the defendant denies his or her guilt, while the defense counsel, evaluating
the evidence, finds a defendant guilty, or the defendant has previously admitted his
guilt to the defense counsel, the defense counsel may take a neutral position, without
ruling on the subjective views of defendant’s guilt, but analyzing objectively the facts
of the case, and calling attention to any evidence that may benefit the defendant and
making valid conclusions. In conclusion, if the defendant denies his or her guilt, the
defense counsel may not “hold” position, that defendant is guilty or partly guilty of
the offense.

The defense position of the defense counsel may differ from the position of the
defendant if he or she admits guilt fully or partly or refuses to express an attitude
towards charge. Second sentence of part 3 of Article 19 The Code of Conduct of the
Estonian Bar Association states: “/t/he advocate shall not be bound by the position of his
client when rendering a legal opinion on the accusations made against his client, however,
he shall inform the client about the defense position.” Article 24 of Lithuanian Code of
Professional Ethics for Lawyers provides: “[i]f the defendant admits his guilt, and the
lawyer having evaluated all the evidence available in the case draws the same conclusion
regarding the guilt of the defendant, then the counsel for defense in his pleading shall
analyze all the circumstances which may reduce the liability of the defendant.” Further
article 25 states: “/ifn cases when the defendant admits his quilt, and the lawyer having
studied all the evidence available in the case draws the conclusion that the guilt of the
defendant has not been proved or causes doubts, then the counsel for defense must maintain
the independent position, not dependent from the defendant.” Article 2.12. of the Rules of
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Ethics of Advocates of the International Lawyers Union (Commonwealth) of Russian
Federation provides, that the lawyer in that case has to taken a neutral position: “/s/
ince in accordance with the law an accused’s confession of guilt may be based on allegations
only if approved by the body of evidence, in case if the accused admits his guilt, without
such a body of evidence, counsel, coordinating a defensible position, may take a neutral
position and argument on the fact that the accusation is not proven.

Although the defense counsel has the right to take a different position in case
the defendant confesses guilt, he has a duty to co-ordinate defense position with the
defendant. This rule emerges not only from the rights of defendant to choose the
defense position, but also from the requirement of the defense counsel to comply
with the principle of confidentiality (part 7 of Article 86 of CPL). For example, if
the defendant confesses guilt in a place of another person, but the defense counsel
has found that the offense is committed by another person, defense counsel shall not
disclose information entrusted without the consent of the defendant, but he has to
use other means permitted by law, to protect the defendant’s interests, for example,
stating that the existing evidence is not sufficient or reliable.” It can be concluded
that although the defense counsel’s position may differ from the defendant’s position,
the defense counsel can realize it only after co-ordination with the defendant.

Article 86 of the Criminal Procedure Law has to be supplemented by part 8,
providing a general condition that the defense counsel has right to choose means and
techniques of the defense that comply with the co-ordinated defense position of the
defendant.

In addition the defense counsel’s actions depending on the defendant’s position
as one of the norms of the advocate’s professional ethics should regulate the Code of
Ethics, including the following guidelines: 1) if the defendant denies his or her guilt,
the defense counsel is bound by the defendant’s defense position 2) counsel can not
convince people to confess guilt; 3) if a defendant confess guilt fully or partly or does
not express his or her attitude towards the suspicions or prosecution, the defense
counsel by coordinating his or her positions with defendant can take a different
defense position, in order to indicate the justifying and mitigating circumstances for
a person by using all the means and techniques of defense.

Conclusions

In order to ensure efficient defense and at the same time the defendants
right not to confess guilt, the defense counsel’s action is partly dependent on the
defendant’s position. The questions of strategy and tactics should remain within the
sole competence of the defense counsel, providing the rights to choose the means and
techniques of defense independently, but complying with certain rules:

1. defense counsel has a duty to choose only such means and techniques of defense
that are legal;
2. defense counsel has to clarify and ascertain the view of the defendant;
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3. defense counsel is bound by the defendant’s view in the issues that may significantly
affect the defendant’s rights and directly influence the outcome of the case. Part 6
of Article 86 of the CPL has to be amended in order to oblige the defense counsel
to take into account the defendant’s view, when deciding whether to appeal the
prosecutor’s decision on the termination and whether to submit an appellate
complaint or a cassation complaint.

4. defense counsel is bound by the defendant’s subjective view toward the suspicions
or prosecution (accusation). Article 86 of the CPL has to be supplemented by
part 9, providing, that the defense counsel has right to choose the means and
techniques of defense that comply with the co-ordinated defense position of
the defendant. Dependence of the defense counsel’s actions on the defendant’s
position as one of the norms of the advocate’s professional ethics should be
regulated by the Code of Ethics of the Latvian Sworn Advocates, including the
following guidelines: 1) if the defendant denies his or her guilt, the defense
counsel is bound by the defendant’s defense position; 2) counsel can not convince
people to confess guilt; 3) if a defendant confess guilt fully or partly or does
not express his or her attitude towards the suspicions or prosecution, the defense
counsel by coordinating his or her positions with defendant can take a different
defense position, in order to indicate the justifying and mitigating circumstances
for a person by using all the means and techniques of defense.
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LEGAL REGULATION OF CESSION IN LATVIA -
THE DIRECTIONS FOR THE DEVELOPMENT OF
NATIONAL LAW

Abstract

In conditions of entrepreneurship development in Latvia, a claim transfer from one
creditor to another (a cession) becomes even more significant. In the time period
from 1992 to 1993, the activity of the Latvian Civil Law adopted on January 28th,
1937, was renewed. Unfortunately, the Civil Law of 1937 is not a corpus of new
legal norms, but only a collection of legal considerations made in previous years.
Amendments made to the Latvian Civil Law in the time period from 1992 until
today do not apply to legal norms regulating cession of claim rights. Usually a
cession presupposes that an assignee has some speculative purposes. Latvian civil law
does not oblige anyone to inform the debtor about the concluded cession agreement,
as well as does not determine the time period when the assignee should inform the
debtor about the cession of claim rights. Legal norms differentiating transferrable
and non-transferrable claims have not been worked out adequately. The author of
the report pays attention to the problem, which occurred as a result of the defects of
the legal regulation of cession in Latvia, analyzes this situation, makes proposals to
the amendments of the Civil law.

Keywords: cession, creditor, debtor, grantor, grantee

Introduction

There were different approaches towards the transfer of obligations during
different stages of civil law development. In some judicial systems, any civil law
obligations were related to the party’s identity and it was believed that the rights
and obligations could not be passed, while the change of the party was allowed only
in extraordinary circumstances. Finally, the development of commercial intercourse,
as well as practical needs, have resulted in a situation where the transfer of people’s
obligations has become a usual phenomenon with some significant economical

' Riga Stradin$ University (RSU) doctoral studies in Law, vitanemenova@gmail.com
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meaning. The transfer of obligations in legal relationship in any given case has its own
personal motivation®.

In the early nineties, Latvia had renewed its independence and started the transfer
from command economy to modern market economy. The renewal of independence
of Latvia came along with some great changes in the legislation field. During the time
period from 1992 until 1993, the activity of Latvian Civil Law adopted on January
28th, 1937, was renewed. Unfortunately, the Civil Law of 1937 was not a collection
of new legal norms, but only a collection of legal views of previous centuries, since
Civil Law was based on Roman law, the Napoleonic Code, as well as some older
normative acts.

The subject matter and scientific novelty of the research is based on the fact that
amendments made to the Latvian Civil Law in the time period from 1992 until today
do not apply to the legal norms regulating cession of claim rights, and heretofore,
there has been no fundamental research done on the present issue in Latvian legal
theory. In her research, the author analyses the current situation in the field of legal
regulations concerning cessions, looks for the shortcomings of the Latvian Civil Law
and makes suggestions based on these observations.

Cession is a claim transfer from one creditor to another as a result of legal
operation, law application or a court decision. A creditor whose claim is being assigned
to a new creditor is called an assignor and the new creditor is called an assignee®.

Place of cession in the law of obligation

In their works, V.Kalnins and I.Novitsky express the opinion that the antecedents
of cession were present in the Roman Law already, with only one difference: the
obligations had some clear personal nature and Roman Law did not allow to segregate
the claim from a person. In fact, in Roman Law the cession was a procedural
instrument having the notion of procedural implementation of claim rights. Initially,
Roman Law recognized the creditor’s ability to authorize another person to represent
his interests in court (at the praetor’s). Such a representation was formalized by a
contract of agency called mandatum agendy, where a cedere actionem was determined.
Lately, a notion of cessio actionem has appeared, which, in fact, denoted the procedural
implementation of claim rights without any creditor change. The aforementioned
construction was not safe in terms or the realization of parties’ will. The assignor
could revoke the contract of agency, and the given contract of agency terminated after
the assignor’s death®.

Koaaextus aBropos (2004), I'paxaanckoe u Toprosoe npaso 3apy6bexHbix rocyaapcra. Mocksa,
«MeKAyHApOAHBIC OTHOLICHUS», C.442

> Torgans K.,(20006), Saistibu tiesibas 1.dala. Riga, 155.1pp.
4 Hosuuxuit 11.B.,(1994), Pumckoe npaso. Mocksa, c.143
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The first cession was included into German Civil Law in 1896; then into the
Swiss Civil Law in 1912°. Nowadays legal norms that regulate cession issues are
included into the civil laws of almost all states. Legal regulations of cessions in the
Republic of Lithuania were included in the 2000 Civil Code®, and legal regulations
of cessions un the Republic of Estonia were included in the Law about Obligations
adopted in 20007. In the Russian Federation, the cession was included in the first part
of the Civil Code of the Russian Federation adopted in 1995. The legal regulations of
cessions in the Republic of Latvia are reflected in the Civil Law Obligations’ division
part nine: “Claim rights cession”.

In most foreign countries’ legislation acts (civil laws, civil codes) cession has
traditionally been examined in the general parts of laws concerning obligations. As an
exclusion, the French Civil Code can be mentioned, where the legal norms concerning
cession are included in relation with purchase contracts.

Therefore, until now one issue is under discussion: whether the cession contract
is a separate contract or an element of various contracts which can be discussed in the
general parts of laws concerning obligations.

K.D.Gasnikov reflects the opinion of the most part of the scientists: "One can tell
that a cession is a legal construction of general nature, which, as a separate element,
is reflected in various civil contracts presupposing the transfer of rights of property.”.
Alternately, C.V.Teterin believes that there exists a special cession contract: ,a transfer
of claim rights in based on a united deal which determines both legal foundation and
the moment of transfer of rights without any necessity to single out a separate deal
for the substantiation of transfer of claim rights™. The tradition of substantiation
of transfer of claim rights has deeper roots than the tradition where a cession is
considered as an independent contract. It was discussed even by pre-revolutionary
Russian lawyers, namely, I.N.Trepictsyn, K. Pobedonostsev, D.I. Meyer, G.E
Shershnevich'

The notion of cession in the civil law circulation

Any kind of obligations entitle to demand from the other party to perform
certain actions. In this respect, the obligations entitle to demand from the debtor

Toaams E., (1948), O6mas Teopus obssareancts. [TepeBoa ¢ dppannysckoro M.b.Hosuukoro.

Mocksa:FOpusaat, c. 459

¢ Civil Code of the republic Lithuania (2000), http://www.scribd.com/doc/238911/Civil-Code-
of-the-Republic-of-Lithuania

7 Estonia. Law of Obligations Act. (2000), http://www.legaltext.ee/text/en/X60032K1.htm
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AMCCEPTALIMU Ha COUCKAHME YYCHOH CTEIEHH KAHAHAATA IOPUAHYEcKUX HayK. MIpkyTck, c.11

IMymxuna A.B.,(2007), Cnopusie Bonpocs neccuu. focyaaperso u nmpaso Nr.3, ¢.96



192 European Integration and Baltic Sea Region: Diversity and Perspectives

to behave in a certain way. So one can tell that the creditor influences the other
party — the debtor — in a certain way. That is why it naturally seems that the nature
of obligations is utterly personal and they can not be assigned. Modern law regards
the obligations as a kind of property. Just as the property turns over, modern law
allows the obligations to turn over, too''. Cession serves the purpose of circulation
and further transfer of obligations.

V.Sinaysky has mentioned that almost all obligations prior to their fulfilment

come to a circulation with economical values, thus multiplying the social means of
circulation. That is why the cession is valuable from the socially-economical point of
view” !,
From day to day, a man has to confront his future, which nowadays is much
more open than before - both for success and opportunities, as well as for threats
and fears it brings. One can often hear that it is rather possible future than past that
threatens men more. Nowadays, human security is not only about securing life and
health of a person. It is closely related to the basic personal rights - rights to receive
information and property rights. One of the components or virtues of human security
is economical security, as well as security over the preservation of one’s property and
material welfare.

Property cannot be used contrary to the social interests. Property rights can be
limited only in accordance with law. Compulsory expropriation of property for social
needs is allowed only as an exception, on the grounds of a special law and for a due
remuneration'

Debtor’s obligations towards creditor have some certain economical value. A
creditor is entitled to demand to fulfil the obligations thus deriving from it some
benefit. Until the moment of its implementation the creditor’s hope for the fulfilment
of obligations exists as a commodity, namely, claim'.

A person entitled to demand to fulfil the obligations is a creditor. The term has
derived from Latin words credere, credo — to believe, to entrust; when entering the
deal, a creditor believes that the task will be fulfilled in due order. A person having to
carry out his/her obligations is a debtor. The most part of obligations in the frame of
various contracts are compensation obligations®.

In conditions of entrepreneurship development in Latvia, a claim transfer from
one creditor to another (a cession) becomes even more significant. In many cases the
conclusion of cession contract becomes economically reasoned.

During the last decade a new type of business — debt collection — has been
formed and functions in Latvia. A number of firms working in this type of business

11 Cakste K.,(1937), Civiltiesibas, Riga, 30.1pp.

12 Sinaiskis V.,(1940), Saistibu tiesibas.- Riga, 34.1pp.

3 Latvijas Republikas Satversme “Latvijas Véstnesis», 43, 01.07.1993. [stajas spéka 07.11.1922.]
105.p.

Torgans K., (1994), Komentari saistibu tiesibam Civillikuma. Riga, 100 lpp.

5 Torgans K., (2006), Saistibu tiesibas 1.dala. Riga, 17.1pp.
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in Latvia becomes more and more significant. According to several sources, there are
23 debt collection companies working nowadays in Latvia (www.1188.lv), according
to other sources, there are 26 debt collection companies (www.1189.lv). The most
prominent companies are SIA “Creditreform Latvia”, SIA "Lindorf”, SIA “Julianus
inkasso”, SIA “Paus Konsults”. Any person — both physical and legal — can act as a
debt collector. The collection of debts is a service for the performance of which the
creditor concludes an contract with the debt collector.

By its legal nature, any contract is a deal that binds the compliance of will
expressed by two or more contracting parties'®. Usually this contract can be qualified
as a contract of engagement (a contract for the performance of a certain paid task),
but cession contracts concerning the transfer of claim rights from a previous creditor
(an assignor; in most cases - a credit institution) and a new creditor (an assignee — a
debt collector) are also very popular.

Cession foundation

The Civil Law of the Republic of Latvia defines the following cession
foundations:

1) in compliance with law, without the prior expression of creditor’s will;

2) in compliance to the court decision;

3) according to the legal deal, regardless of whether the creditor had concluded

it pursuant to the law or voluntarily'.

In practice, in most cases claim rights cessions on the basis of legal deals are
used, but one should not underestimate such foundations of claim rights cessions as
law and court decision. There are always three persons involved in any cession: the
debtor, the former creditor (cedent) and the new creditor (assignee).

A legal deal is a legal act, therefore, its implementation results in appearance,
modification or termination of legal relationships in the field of private law. The most
prominent feature is that a deal is considered to be legal only in cases when it was made
legislatively. The legal order, in its turn, should favour the most possible conformity
of legal relationships to the general interests of the society directed at the achievement
of socially useful aims. Article 1402 of the Civil Law says that the obligation rights
result either from a legal deal or from an unauthorized action or pursuant to a law,
while Article 1403 of the Civil Law says that a legal deal is an authorized action with
the scope of the formation, modification of termination of legal relationships. The
Civil Law defines the preconditions of the possibility of parties to conclude a deal.
The parties of an eventual deal, knowing the regulations of the Civil Law, forecast the

¢ 3enun M.A. (2009), [paxxpanckoe u Toprosoe npaso sapy6exHbix crpan. Mocksa, FOpaiir.
Bricuee o6pasosanue, c.94

7" Civillikums.Ceturta dala. Saistibu tiesibas (1937) Latvijas Véstnesis,Zinotajs, 1, 14.01.1993.
Stajas speka ar 01.03.1993., 1793.p.
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course in which the deal can be concluded®®. There is no definitions of such contracts
in the Latvian Civil Law. Though, the essence of the contract is expressed in Article
1412 of the civil Law: ,a subject of a legal deal can also be an action, as well as its
cancellation, or an action with the aim of formation or transfer of some rights, as well
as the actions with any other aims”.

By its legal nature, any contract is a deal that binds the compliance of will
expressed by two or more contracting parties'.

Cession limitations in the scope of freedom of contracts

While examining the general conditions of contracts, the order of their
conclusion, implementation, termination and invalidation, the Western authors
mention the principle of contract freedom, that is, the freedom of its conclusion and
content development at its parties’ discretion.

Though, in literary sources one can often find stipulations concerning remarkable
limitations of such a freedom. Thus, according to the Japanese authors, contract
freedom can be considered as the main principle of the new age law, which has not
lost its significance even nowadays, although in the modern times there are some
certain limitations related to the principle of contract freedom. These limitations
apply both to the conclusion of an contract (obligation of acceptance and offer)
and to its content. In this respect, the acts applying to the control of various goods,
land lease, rent and credit interest are mentioned. The aforementioned measures are
treated as the lawmakers’ willingness “in the first place, to ensure every human being
with human living conditions”, ,and only after that — with maximal allowed personal
freedom™.

The principle of contract freedom is the most important feature of private
autonomy. The contract freedom means that the parties can form contractual
relationships and define the content of the contract on the grounds of mutual
understanding and free choice.

USA Law about obligations is based on the principle expressed in Part 10,
Article 1 of the Constitution, according to which, the state shall not pass any law
impairing the freedom of contracts. But in practice, the USA, as well as in any other
country, the freedom of contract rights is limited by the law. In USA law, the issues
of obligations are included into the Uniform Commercial Code?'.

In the laws, one can find certain cases when cession is not allowed, for instance,
when its possibility was precluded in accordance with an agreement concluded by
the former creditor and the debtor, when the obligations towards the new creditor
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can not be made without the contract amendment, if non-assignable obligations are
related to the payment of court-inflicted penalty etc.”.

USA court practice and law have significantly simplified the implementation of
claim cession by rejecting the medieval norms that so far had an effect upon the English
law. The Uniform Commercial Code of the USA followed the acknowledgement of
cessions as it is implicated in the laws of continental European states. In Article 2-210
it is stated that all seller or buyer’s rights can be assigned, except the cases when such
a transfer lan result in significant changes in obligations of on’ of the parties or a
significant increase of burden or risk®.

Latvian Civil Law determines exceptions for claims that can not become cession
subjects, namely:

1) all claims, whereof the implementation, either as a result of parties’ agreement,
or pursuant to a law, is related to the creditor;

2) claims, the content of which would significantly change in case of their

transfer to any other person apart from the real creditor®.

Item 1, Article 1799 of the Civil Law says that non-assignable are claims which,
according to the parties’ agreement, are part and parcel of the creditor. Already in
1914, Bukovsky wrote: ,doctrinally disputable question, whether the parties can,
by mutual agreement, exclude from legal circulation claims that one contracting
party has towards the other, is being solved by law positively, since a debtor can
be strongly interested in low probability of claim cession to other persons®. Such
debtor’s preference can be substantiated by the fact that usually a cession pursues for
the assignee’s speculative aims, since, by purchasing the claim for a price that is lower
than nominal, he hopes to recover from the debtor a greater sum?.

Claims that are part and parcel of the creditor and, therefore, cannot be assigned,
include, for example, parental rights to demand maintenance from their children:
The aforementioned parental claim right can not be assigned even if there is children’s
consent to such a cession””. A.Gratups points that one should accept this opinion and
to include into the list of non-assignable claims children and parents’ (grandparents’)
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mutual maintenance claims, as well as former spouses’ mutual maintenance recovery
claims?.

In Article 383 of the Civil Code of the Russian Federation, unlike Latvian Civil
Law, it is clearly defined that it is unacceptable to assign to another person rights that
are part and parcel of a creditor, for instance, maintenance rights and reparation of
life or health damages®.

Article 2245 of the Civil Law says that the claim rights of one member towards
another granted by the society contractual relationships, are non-assignable. Non-
assignable as well are rights of redemption, since the holder of rights of redemption
can not pass this right to anyone else and, if an opponent asks so, he/she has to
put his/her signature to confirm that the redemption if being made only for his/her
sake®. The author believes that two aforementioned cases of cession limitations have
become obsolete and do not correspond to the modern needs, since, as Cakste said
in 1937, modern law considers the obligations as a property’’ and nowadays limits,
most of all, private autonomy and property disposal rights of any given person.

Important features of a cession

Cession has various important features -

1) the consent of a debtor is not necessary for cession;

2) the assignee does not become a member of concluded obligation, only a
claim right is being passed to him. V Sinaysky mentions that the assignee
does not receive the status of creditor, but only that of petitioner’;

3) in case of a contractual cession it is not necessary to indicate the legal basis
of cession.

From the moment of its conclusion, cession comes into legal force for all persons;
in relation to the debtor, it (in full volume) comes into legal force only when the
debtor is being informed about it*.

Till the report, the debtor has two creditors and the right to choose, to whom of
these two creditors to pay the debt; moreover, the debtor is entitled (till the receipt
of the report) to conclude contracts about the cancellation of obligations with any
of them. Here, the relationships are similar to solidarity obligations, in accordance
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with which, a debtor can choose a creditor to pay him*. As a matter of fact, the
debrtor’s rights of choice are based on the fact that he did not take part in the cession
agreement that is why he should not be deprived from the right to believe that a
creditor is a person with which he has concluded an agreement.

The former creditor, in spite of cession, is still considered to be a creditor until the
assignee receives from the debtor satisfaction, files an appropriate action or informs
about cession in due order. Until that, the debt can be paid to the cedent, as well as
reconciliation can be concluded, and the claim right remains at his disposal, too®.

On October 23, 2006, ,,Baltic — American Enterprise Fund”, USA non-profit
institution, and solidarity borrowers L.K. and O.K. have concluded a contract of debt
with 360-months mortgage and principal amount of EUR 20.000. The borrowers’
obligations towards the mutuant are being ensured by the primary mortgage of
immovable property belonging to L.K. The borrowers have undertaken to repay
the lender, the interest and other sums till the first day of the following month.
In March 2009, the borrowers had lent repayment difficulties, and the ordinary
payment was made only partially. In order to resolve the issue and to come to an
agreement about the lend repayment, L.K. and O.K. have tried to contact the staff
of Baltic—American Enterprise Fund Daugavpils affiliate, but without result, since
Baltic — American Enterprise Fund has ended its activity in Daugavpils. At the end
of September 2009, solidarity borrowers L.K. and O.K. have received Daugavpils
Court decision No. 3-12/3220 taken on September 21%, 2009, concerning the
voluntary judicial public sale of L.K.’s immovable property. In the decision, it was
mentioned that on September 14" 2009, the joint-stock company “SEB Banka” has
submitted a claim against LK. and O.K. concerning the voluntary judicial public
sale of immovable property, having indicated that the USA non-profit organization
Baltic — American Enterprise Fund has concluded a contract of debt with the debtors
L.K. and O.K. The claim of the joint-stock company “SEB Banka” was based on the
fact that on January 25%, 2007, Baltic — American Enterprise Fund and “SEB Banka”
have concluded a claim cession contract, according to which, any claims of Baltic —
American Enterprise Fund should be passed to the applicant®. From January 25%,
2007, till March 2009, neither the assignor - USA non-profit organization “Baltic —
American Enterprise Fund” — nor the assignee — joint-stock company “SEB Banka” —
did not consider necessary to inform the debtors about the concluded contract of
cession. It resulted in adverse consequences for the debtors.

Bukovsky points out that neither the assignor nor the assignee is obliged to
inform the debtor about cession. If both of them decide not to inform anyone about
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cession and if a claim is being filed in the name of the assignor by mutual agreement
of both contractual parties, the wrongness of such a demand is out of the question?’.

Usually a cession pursues for the assignee’s speculative aims, since, by purchasing
the claim for a price that is lower than nominal, he hopes to recover from the debtor
a greater sum’®.

Latvian civil law does not oblige anyone to inform the debtor about the concluded
cession agreement, as well as does not determine the time period when the assignee
should inform the debtor about the cession of claim rights.

A cession does not give to an assignee any greater rights than an assignor had,
but the claim itself passes to the assignee with all accompanying and existing by the
moment of cession rights, even in cases when they are based on a personal benevolence
towards the assignor, if there are no exceptions from this regulation applicable to
them. Still unpaid claim interest, if not applied directly, are being transferred to the
assignee, too. The assignor should pass to the assignee anything that can become an
argument for a claim or can favour its recovery, as well as anything he received from
the debtor after the cession®.

Since, according to Article 1806 of the Civil Law, a claim is being passed to the
assignee with all accompanying rights, if there are no exceptions from this regulation
applicable to them, at the moment of conclusion of a contract of cession, the assignor
can mark various exceptions, in accordance with which, the assignee will have only
some certain rights that accompany a claim. Therefore, if a contract of cession makes
no provision of such exceptions, we can believe that a claim can be passed with all
accompanying rights®.

The debtor’s status should not become worse after a cession, and the assignee
can not apply any of the advantages that he may have over the debtor*'. Greater
sums recovered from the debtor are often related with penalty calculation and too late
assignee’s report about the transfer of claim rights.

Penalties are often used in Latvian contracts and penalty recovery disputes are
often considered in courts. Sometimes court-conferred penalty sums are too big,
much more substantial than a debt itself. Penalty volume, especially when expressed
in percents per each day of arrears, can prove to be so big that its payment can ruin
the debtor economically*.
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Conclusions

The author concludes that it is necessary to analyze Latvian and other countries
legal acts, court practice and scientists works in the field of cession regulation, to
develop some suggestions for the amelioration of Civil Law norms and, first of all, to
oblige assignees to timely inform debtors about concluded contracts of cession. The
author believes that it is necessary to concretize non-assignable claim, thus widening a
range of assignable claims, as well as to limit the penalties recovered from debtors on
the grounds of contracts of cession by the volume of the original penalty, since it will
give the opportunity to save the debtor and exclude the probability of assignee’s profit.
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Andrius Puksas’

COMPETITION LAW BOUNDARIES ON RESEARCH
AND DEVELOPMENT (R&D) AGREEMENTS

Abstract

Article 101 of the Treaty on the Functioning of the European Union (hereinafter —
TFEU) prohibits agreements restricting competition. Article 101(3) provides for
certain exceptions to this prohibition. All three Baltic States are bound by the
TFEU and the exemption.

On January 1, 2011, European Commission Regulation No 1217/2010
(hereinafter — Regulation 1217) entered into the force; this regulation elaborates
the exceptions provided in Article 101(3). Article 101(3) applies when agreements
restricting competition meet four requirements.

Some of the requirements in Regulation 1217 are currently too loose and easily
abused. Other requirements, however, are too restrictive and could be loosened.

So far Baltic research companies have contributed little to the economic growth and
prosperity of Baltic States. Laser engineering industry in Lithuania, for example, is
an exception. Still, Baltic research companies have the potential to become serious
competitors in the European market.

Keywords: competition, boundaries, undertakings, research and development,
agreements

Research and development agreements

Article 101(1) of the TFEU prohibits all agreements and concerted practices
which may affect trade between Member States and which have as their object or
effect the prevention, restriction or distortion of competition within the internal
market. Essentially, Article 101(1) prohibits all anti-competitive agreements.

Yet, Article 101(3) provides certain exceptions to the general prohibition,
including exceptions for research and development (hereinafter — R&D) agreements.
The rationale for the exception to R&D agreements is to balance the competition
protection with R&D facilitation.
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Although not found among exceptions of Article 101(3), de minimis doctrine
is accepted as another exception to the prohibition of restrictive agreements which
applies when two conditions are met. First, Article 101(3) should be inapplicable.
Second, the agreement that restricts competition must not impose hardcore restrictions
and its restrictive impact should be insignificant.

R&D agreement will not be considered prohibitive merely because it has
a negative impact on competition; instead, an agreement must be evaluated for
its positive or potentially beneficial effect on research and development. The EU
Commission‘s Guidelines on the applicability of Article 101 of the Treaty on the
Functioning of the European Union to horizontal co-operation agreements (2011,
paragraph 50) indicate that these exemptions could “substantial efficiencies in R&D
and specialization agreements”.

The purpose of R&D agreements is to promote collaboration. As long as they
comply with laws, they should be free to stipulate their own rules. Regulation 1217
defines “R&D agreement,” as an agreement between two or more, which stipulates
conditions under which those parties pursue:

* joint R&D of contract products or contract technologies and joint
exploitation of the results of that R&D;

* joint exploitation of the results of R&D of contract products or contract
technologies jointly carried out pursuant to a prior agreement between the
same parties;

* joint R&D of contract products or contract technologies excluding joint
exploitation of the results;

* paid-for R&D of contract products or contract technologies and joint
exploitation of the results;

* joint exploitation of the results of paid-for R&D of contract products or
contract technologies pursuant to a prior agreement between the same
parties; and

* paid-for R&D of contract products or contract technologies excluding joint
exploitation of the results.

The difference between R&D agreements and other agreements is in the sort
and purposefulness of the activity. As the Commission’s Guidelines (2011, para. 111)
indicate, “R&D agreements vary in form and scope. They range from outsourcing
certain R&D activities to the joint improvement of existing technologies and co-
operation concerning the research, development, and marketing of completely
new products. They may take the form of a co-operation agreement or of a jointly
controlled company*.

The subjects of the R&D agreements are all subjects whose activity fulfills the
Article 1(c) of Regulation 1217: “acquisition of know-how relating to products,
technologies or processes and the carrying out of theoretical analysis, systematic
study or experimentation, including experimental production, technical testing of
products or processes, the establishment of the necessary facilities and the obtaining
of intellectual property rights for the results”.
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Accordingly, subjects of R&D agreements are those who participate in the above-
mentioned activities, and not only research and related companies, laboratories,
undertakings, or universities with laboratories where research is carried out. Jones and
Sufrin (2011, p. 995) point out that “R&D agreements may be between companies
but sometimes they involve a company cooperating with an academic institution or
research institute”.

The effect of R&D agreements

Even if R&D agreement has positive economic effects, the parties should
respect competition rules and avoid injury to other subjects directly or indirectly.
The exceptions to the anti-competitive prohibition should not become a tool for
avoiding this obligation. Yet, even if R&D agreements restrict competition they can
nonetheless be permissible.

Why should R&D agreements be encouraged and sometimes excused from
the applying this strict regulation? According to Faull and Nikpay (2007, p. 685),
“cooperation at the level of research and development is therefore increasingly
important to many companies. The costs and risks associated with R&D can be very
high. Many companies choose therefore to co-operate to spread these risks. There are
also potentially enormous benefits in avoiding expensive duplication of effort and in
the cross-fertilization of ideas and experience that come from R&D cooperation”.

The advantages in sharing risk and expenses are especially important for the Baltic
States. Baltic companies have limited resources and any failure can be detrimental or
even disastrous.

Technological progress is of course highly beneficial. Among others, R&D
agreements could have these positive effects:

* For the parties: possibility to achieve more diflicult goals, set high-level
challenges, to minimize or share the expenses;

* For consumers and other third parties: lower prices, modernized of
production, and services;

* For States: the possibility to have strong internal competition and revenue
increase.

It also has a positive impact on the relevant regional, and global market. This list
can not be finite.

The provisions of Regulation 1217 may also have another positive impact: it
may help research companies evaluate each agreement before it comes into force.
A preliminary evaluation of an agreement may help detect hardcore competition
restrictions, which are prohibited entirely.

Not all research companies want to intentionally restrict competition; sometimes
it is a result of confusion or lack of understanding. But the main purpose of Regulation
1217 is to define some rules for R&D agreements. Clear criteria provide for legal
certainty.
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Notwithstanding its type or the real intentions of parties, each agreement runs
the risk of being considered a prohibitive agreement, in terms of Article 101(1)
because it is enough for the agreement to merely have a potential negative effect on
competition. Modcona (2011) points out some of the prohibited agreements:

* Any agreement which has the objective of restricting competition is
unlawful;

* Horizontal agreements, genuine R&D collaboration agreements can also be
anti-competitive because they can have the effect of limiting the number
of competing technologies in development, thereby limiting technology
development, reducing competition in the technology market as well as in
the product market and tending to increase prices;

* Some agreements may be anti-competitive (and therefore unlawful) because
they contain excessive or unjustified restrictions or other anti-competitive
terms which are not justified by the legitimate purpose of the agreement.

Not all problems arise at the first stage of co-operation. Even if the initial
agreement contains no restrictive provisions, further cooperation redefines the
situation. In any case, it is necessary to evaluate not just the agreement, but also the
actual cooperation. According to Jones and Sufrin (2011, p. 995), “most of difficulties
arise when the parties wish to go beyond collaboration at the R&D stages and extend
their cooperation into the stages of commercial exploitation and distribution”.

R&D agreements with restrictive provisions are presumed illegal unless exceptions
are established for individual agreements. Problems arise when restrictive provisions
are hardcore, such as agreements on price fixing, market sharing, etc. But in such case
an agreement may avoid the prohibition when the share of parties in the relevant
market is tiny. According to Harms and Tupper (2011), “there is, however, no
presumption that R&D agreements that do not benefit from the safe harbor breach
EU competition law. Such agreements must be individually assessed to determine
whether they have anti-competitive effects. If so, it must be determined whether such
effects are outweighed by any pro-competitive effects”.

Applying Article 101(3) of TFEU

Before the 2011 evaluation was conducted, in accordance with Commission
Regulation (EC) No 2659/2000. Since the beginning of 2011 the scope of exemption
implementation for R&D agreements has been broadened (e.g. “paid for research”
agreements) and the list of hardcore restrictions has been simplified. A new regulation
proves the Commission’s intentions to widen the exceptions.

Exceptions in Article 101(3) apply to the agreements that:

e Fulfill the conditions from the Article 101(1) — agreements having a
restrictive effect on competition;
* Do not have hardcore restrictions (Article 5 of Regulation 1217); and
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* Have a positive effect on technical or economical progress, are beneficial for
customers and do not impose any unnecessary boundaries, do not eliminate
competition in respect of a substantial part of the products.

In addition to qualitative criteria, Regulation 1217 also provides for the
quantitative criteria:

* If the agreement is not between competing undertakings the exemption
shall apply for the duration of the R&D plus an additional 7 years, from
the time the contract products or technologies are first put on the market
within the internal market, if the results are jointly exploited. At the end of
this period, the 25 percent barrier is imposed for parties in the combined
market (Article 4(3));

o If the agreement is between competing undertakings the exemption is
applicable while the combined market share of the parties does not exceed
25 percent (Article 4(2)).

The assessment, according to Regulation 1217, is also based on some
presumptions — e.g.: “below a certain level of market power it can in general
be presumed, for the application of Article 101(3) of the Treaty, that the positive
effects of research and development agreements will outweigh any negative effects on
competition”.

All of them are connected with a positive-negative impact assessment of
agreement. The purpose of those presumptions is to make the process of assessment
easier. Despite the qualitative and quantitative provisions, the assessment of R&D
should be individual and also include an evaluation of the relevant market structure.

As Jones and Sufrin note (2011, p. 189), “The Commission now takes an
economic approach to Article 101 based on a consumer welfare objective. It states
that Article 101(1) is about identifying the anti-competitive effects of an agreement
(agreements which adversely affect competition by restricting inter-brand or intra-
brand competition) whilst Article 101(3) allows the balancing of offsetting efficiencies
against these restrictive effects”. Regulation 1217 increases the possibility of
protection from the general prohibition of the R&D agreement containing restrictive
provisions.

Possibility to apply “De minimis” rule

Even if an R&D agreement fails to meet the requirements of Article 101(3),
de minimis doctrine can exempt it from the general prohibition.

The European Commission Notice on agreements of minor importance,
which do not appreciably restrict competition under Article 81(1) of the Treaty
establishing the European Community (de minimis)” is the legal act that establishes
de minimis exemption. The text of the Notice further provides that “In this notice
the Commission quantifies, with the help of market share thresholds, what is not
an appreciable restriction of competition under Article 81 (current Article 101 of
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TFEU) of the EC Treaty”. The Notice establishes certain quantitative and qualitative
conditions. The agreements should not:

* Contain any hardcore restrictions (e.g. price fixing, market sharing, quota
cartels, etc.);

* Exceed 10 pct. on any of the relevant markets affected by the agreement
between competitors (horizontal agreements; the 10 pct. barrier is also
applicable for mixed agreements), and should not exceed 15 pct. on any of
the relevant markets affected by the agreement between non-competitors
(vertical agreement).

Mixed agreements have the features of horizontal and vertical agreements.
The problem arises when during the assessment process is difficult to classify the
agreement as either an agreement between competitors or an agreement between
non-competitors.

The exception in majority cases would be applicable for small and medium-sized
undertakings; it is presumed that they have no appreciable effect on competition.
There are also special rules for agreements with cumulative effect.

The “De minimis” notice does not exclude the possibility to apply the exception
to agreements, which are outside the quantitative border. For example, exceptions
could be applied to horizontal and mixed agreements of more than 10 percent of the
company’s market share or more than 30 percent for vertical agreements. The Nozice
further explains that “this negative definition of appreciability does not imply that
agreements between undertakings which exceed the thresholds set out in this notice
appreciably restrict competition. Such agreements may still have only a negligible
effect on competition and may therefore, not be prohibited by Article 81(1) (current
Article 101(1) of TFEU)”.

The main hardcore restrictions or restrictions by object (it is impossible to
prepare the finite list) for horizontal, mixed, and vertical agreements are listed in the
point 11 of “De minimis” notice’. But the provision about the hardcore restrictions
should not be unconditional. As Professor Richard Whish (2009, p. 141) points out,
exceptions also should be applied for agreements containing hardcore restrictions and

the difference should be in the thresholds.

R&D regulation in the Baltic States

In Lithuania, Latvia, and Estonia, national competition councils and authorities
are responsible for national competition rule enforcement. These institutions are
“Konkurencijos taryba” in Lithuania, the “Konkurences padome” in Latvia, and the
“Konkurentsiamet” in Estonia.

2 Hardcore restraints as fixing of prices, limitation of output or sales, allocation of markets

or customers for horizontal agreements; for instance restriction of the territory for vertical
agreements.
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All Baltic States have modeled their internal competition rules according to
EU legislation. Like Article 101(1) of TFEU, Article 5 of the Lithuanian Law on
Competition prohibits all agreements, which may restrict competition; Article 6 lists
exemptions from the main rule which fulfills the conditions from Article 101(3) of
TFEU.

According to Section 11(1) of the Competition Law in Latvia, “agreements
between market participants, which have as their object or effect the hindrance,
restriction or distortion of competition in the territory of Latvia, are prohibited and
null and void from the moment of being entered into®. The exceptions to the rules
are found in Section 11(2).

The Estonian Competition Act (Paragraph 4, Chapter 2) prohibits “agreements
between undertakings, concerted practices, and decisions by associations of
undertakings (hereinafter agreements, practices and decisions) which have as their
object or effect the restriction of competition”. Paragraph 6 of Chapter 2 deals with
exemptions.

The laws of Baltic States replicate Article 101 of TFEU. What about their R&D
agreements? Regulation 1217 is binding in its entirety and directly applicable to all
Member States. It is the main legal act in the Baltic States on R&D agreements.

The background for R&D in the Baltic States

Although there are no significant R&D companies in the Baltic States, Regulation
1217 has nonetheless considerable effect on the region. The current regulation for
Baltic States is important on two levels:

* 'The national level: when the agreement between two or more local research
companies restricts competition but does not affect trade between Member
States and does not have impact on internal market; and

* 'The EU level: the agreement fulfills the Article 101(1) of TFEU.

In the first situation, the assessment criteria are the same, but a State may apply
the most lenient softest qualitative criteria (thresholds) for the local subjects. In the
second situation, assessment is carried out in accordance with EU rules on the effect
to the internal market and trade between Member States.

Almost all large private companies in the Baltic States are the product of foreign
capital investment; yet, they still have a good background for productive R&D
activity not just in one region. The R&D activity covers a list of important sectors,
and in some of those sectors, the Baltic States are among the leaders. As a rule, the
main partners of those states are also from the Baltic Sea region.

On the one hand, some boundaries are not imposed on major part of companies
from this region because of their small size and influence on the competition. On the
other hand, their small size hinders their competition with larger companies from
abroad. As was mentioned above, the representatives of specific sectors in the Baltic
States have already had enormous success in R&D.
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In Lithuania, for example, laser companies have a lot of potential to expand their
activities. For instance, the Lithuanian company “Optolita” produces some optical
components for the European Space Agencies (ESA) Earth explorer Atmospheric
Dynamics Mission (ADM-Aeolus). This is but one example; there are dozens of
companies in Lithuania which have succeeded in the laser industry. Each year, the
demand for laser technologies in medicine grows. As Stiddje (2010) notes, “Lithuania
has a dozen companies that develop and manufacture their own laser products, with
the bulk of all components — optical, mechanical, printed circuit boards, boxes, etc.”.
Lithuanian lasers are increasingly being used, not only for scientific research, but also
implemented in industry and medicine. The cooperation between partners (foreign
companies, laboratories, etc.) is enforced by the R&D agreements.

The Lithuanians are developing “Sunrise valley” — a modern science and
technology park. One of its objectives is “improving industry-higher education
linkages and co-operation thereby encouraging greater investment in research and
development and innovation, essential for Lithuanian companies competing in an
increasingly competitive and globalised marketplace”. The latest achievement is an
agreement on creating the IBM research centre. The companies from Latvia and
Estonia have also made significant steps.

Companies developing their products and services have more chances to achieve
their goals when they collaborate, rather than when they act alone, especially when
co-operating with partners from abroad. Without a doubt, to achieve successful
collaboration, Baltic companies need a financial injection, but the proper legislation
is equally important — the blind protection of competition could be more harmful
than the restrictions established by restrictive R&D agreements. Legal boundaries
on agreements containing restrictive provisions should not be applied blindly and
formalistically. In some cases, the assessment of R&D agreements should be more
flexible. This position is reflected in Regulation 1217.

Between successful projects covering all three Baltic States are “BalticGrid” and
“BalticGrid-1I". The purpose of the “BalticGrid” project is to extend the European
Grid by integrating new partners from the Baltic States in the European Grid
research community, to foster the development of infrastructure in these countries.
“BalticGrid-II” is aimed at extending the infrastructure of the first project to Belarus.
The provisions of the agreements are closely connected with R&D. The participants
of the Grids are experienced academic institutions.

Of course, not all subjects are interested in just scientific goals. The main goal of
the R&D agreements is to profit, but R&D agreements also can create and develop
competitive products. True, science works for business, but business needs to inspire
science — demands for new products and services create the possibility for ideas to
materialize. According to Zavadskas, Kirvaitis and Dagiené (2011), progress has
increased the amount of scientific research and work: “In comparison with countries
that are considered to be the leaders in the field of science and technologies, the
level of the productivity of researchers representing the Baltic States, including Latvia,
Lithuania, and Estonia, is growing in certain research areas®.
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The competition to create something new is more than just competition for
scientific publications. The national programs of R&D encourage just that — increasing
the count of publications. The final goal should not be increasing the number of
publications. In some areas, co-operation is better — the publications with experienced
partners from foreign countries should be seen as equally valuable.

The majority of R&D agreements in the Baltic States are between small subjects,
which have only theoretical chances to play an important role in the internal market.
Legal acts should encourage the co-operation between them. On the one hand,
collaboration escapes from competition with each other, but on the other, their co-
operation can strengthen the competition in the relevant market.

Some legal boundaries already have a negative effect on the R&D process.
Researchers are searching for places abroad to finish their research and share their
results. Although the Baltic States are leading in a few R&D sectors, they are still
behind other member states. The Commission’s Innovation Union Competitiveness
Report 2011 (Report) notices that Lithuania’s R&D intensity is still among the lowest
in the EU, Latvia is characterized by a very weak performance in terms of Research
and Innovation performance, and the Estonian manufacturing sector is not yet able to
compete in high tech goods. However, Estonia is the leader in this region, according to
a majority of criteria. All Baltic States have ambitious plans. The proper way to achieve
them is through flexible policy (including financial policy), productive collaboration,
and applying exceptions for agreements containing restrictive provisions.

According to the Report, the support for R&D in the Baltic States is tiny. EU
funds and financial support through special programs is not always beneficial. In
this case, the best solution for companies is cooperation with local and international
partners.

Conclusions and Proposals

1. All agreements between undertakings, decisions by associations of undertakings,

and concerted practices which have as their object or effect the prevention,
restriction, or distortion of competition are prohibited by Article 101(1) of TFEU
and national competition laws. The R&D agreements are covered by Regulation
1217. Article 101(3) stipulates some exceptions, which are also applicable to the
R&D agreements.
The rationale for these exceptions is that the agreement is permissible if it has
more positive than negative impact on the competition. A proper balance
between the different values must be found; R&D agreements cannot appreciably
restrict competition, but competition rules cannot become a barrier for R&D
agreements.

2. 'The application of the “De minimis” rule should be expanded to R&D agreements,
even if they contain some hardcore restrictions. The assessment should be done
individually to determine the level of impact on competition. As a rule, the
assessment of the “restrictive” agreement starts with its evaluation in accordance
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with Article 101(3) of TFEU. If the agreement does not fulfill these provisions,
it is still possible to apply the “De minimis” rule if the impact could be more
detrimental, but the effect on competition is still not appreciable.

‘The “De minimis” rule should also be applied for agreements containing hardcore
restrictions; the thresholds should make the difference.

The parties of each R&D agreement should know that their will (intentions,
hopes, expectations) embodied in the agreement will be safe from the application
of Article 101(1) of the TFEU by being sure that some anti-competitive provisions
can be exempted. Sometimes legal stability is as important as other values.

Most Baltic companies are suffering from boundaries (prohibition) because of
their small size and small influence on internal market competition. Yet, some
undertakings are made between the international leaders of a specific sector; thus,
their R&D agreements run the risk of being prohibited, especially if they contain
restrictive provisions.

The Baltic States in some specific sectors are among the world leaders. Despite
this pleasing fact, the European Commission Innovation Union Competitiveness
Report 2011 indicates that the Baltic States have to overcome plenty of challenges
because a few successful R&D projects in this region cannot compensate for
other shortcomings. Lithuania, Latvia, and Estonia have ambitious plans, but it is
impossible to achieve them without a proper assessment of R&D agreements and
encouraging cooperation between experienced parties.

The number of scientific publications partially reflects the intensity of the
R&D activity in each State. Yet, the final goal should be quality not quantity.
Publications with experienced partners from foreign countries should be equally
if not more valuable.
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Abstract

Prohibition of unfair competition, in many aspects, is the exemption to the rule of
competition law. This prohibition has two specific and important goals. The first is to
protect customers from possible misleading information regarding origin, producer,
or provider, main characteristics, and other objectives of the goods and services. The
second is to protect authors or other lawful possessors of commercial inventions,
for instance, firm name, brand and other indicators, from the un-authorized use of
these inventions by other people as well as to provide a remedy for these authors and
possessors, in the case of an infringement.

All these goals are important for the open market within the EU. However, the way
these goals are reached in specific member states is different. Especially significant
differences could be found on the issue, which persons are subject to the prohibition
of the unfair competition. In the UK, people are not allowed to exploit the said
inventions, without proper authorization of those persons who they compete with,
in the same market. However, for instance in France or Germany, un-authorized
exploitation of another person’s commercial indication or allegation is not allowed
and may be treated as parasitic behaviour and unfair competition. At least from the
grammatical interpretation of Article 18, sub-Article (3) of the Latvian Competition
Law, one may conclude that the prohibition of unfair competition protects the
inventor from the parasitic behaviour of their direct rivals. Such a conclusion may
have an important practical impact, therefore, it has to be examined carefully and an
analysis of which amendments shall be made to the Latvian Competition Law, in order
to provide for creative undertakings, has to be conducted. The legal environment has
to be safer and conform to the laws of the other European Union (EU) countries.
While proposals on the harmonisation of these laws, on prohibition of unfair
competition, within the EU Member States have to be taken into consideration.
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1. The meaning of unfair competition

Article 10 bis of the Convention for the Protection of Intellectual Property of
March 20, 1883 (hereinafter referred to as the “Convention”) provides the prohibition
of certain activities treated as unfair competition. Thus, the first impression could be
that the matters related to this issue are already harmonized between the member
states of the Convention and therefore, between EU Member States.

From Article 10 bis of the Convention, one could find that unfair competition
has such a general meaning; “@ny act of competition contrary to the honest practices
in industrial or commercial matters”, which may be manifested as the @/l acts of
such a nature as to create confusion by any means whatever with the establishment, the
goods, or the industrial or commercial activities, of a competitor”, ‘false allegations in
the course of trade of such a nature as to discredit the establishment, the goods, or the
industrial or commercial activities, of a competitor” or “indications or allegations the
use of which in the course of trade is liable to mislead the public as to the nature, the
manufacturing process, the characteristics, the suitability for their purpose, or the quantity,
of the goods”. It may be concluded, that Article 10 bis of the Convention, provides
the protection for competitors and their inventions, as the minimum protection level
within member states, who are part of the said convention., Whether this convention
provides protection for fair competition is questionable and has to be analyzed further.
Sub-Articles 2 and 3 of Article 18 of the Latvian Competition Law, follow the same
structure suggested by the Convention for the determination of unfair competition.
Sub-Article 2 of Article 18 of the Latvian Competition Law, gives a more general
definition for unfair competition, specifically in terms of actions contradictive to “fair
commercial practices.” Similarly, the Convention adds the existing or potential effect of
“hindrance, restriction or distortion of competition”, while the sub-Article 3 of the same
Article provides a more certain list of unfair competition cases. The list of cases is
similar to those provided by the Convention, with an amendment that states;

“...the acquisition, utilization or distribution of information, which includes the
commercial secrets of another market participant, without the consent of such participant”
and ‘the coercion of employees of another market participant with threats or bribery in
order to create advantages for ones own economic activity, thereby causing losses to this
market participant”,

which is also treated as unfair competition under the Latvian competition law.
Similar to the Convention, the list of unfair competition examples set forth in Article
18 sub-article 3 of the Latvian Competition Law, are not exhaustive and in fact,
any action, which is contradictive to the fair business usages or provisions of the
laws and regulations may be treated as unfair competition (Judgment of the Latvian
Administrative District Court of January 3, 2008 in case No A-3057-07/6).

Special attention has to be paid to the fact that in addition to the minimum
protection level required by Article 10 bis of the Convention, the sub-Article 2 of
Article 18 of the Latvian Competition Law, adds an existing or potential effect of
hindrance, restriction, or distortion of competition as the fact which have to be
found to prove the specific activity as being the unfair competition. In fact, by
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adding said effect, as one more prerequisite of the unfair competition, the Latvian
Competition Law significantly changes the idea of the unfair competition. According
to the Latvian Competition Law, the negative effect on competition has to be proved,
therefore it may be concluded that the unfair competition regulation, under the
Latvian Competition Law, protects mainly the competition, not the competitors.

Article 21 of the Latvian Competition Law provides compensation for damages,
as a remedy to the person injured by unfair competition.

Also, some other sources give an explanation of the meaning of unfair competition
and related matters.

In legal theory, the unfair competition doctrine is treated as the specific exemption
from the general competition regulation, which, in a free trade economy, provides no
protection from the competitive activities of other people (Thiinken A. (2002),
Multi-State Advertising Over the Internet and the Private International Law on Unfair
Competition”, ICLQ, Vol.51, (4) p.910). It is justified, with a presumption, that in
the case of certain competition activities, such as per se unfair, illegal, or contradictive
to fair usages or bonos mores (lat.) in the business, they have to be prohibited, in order
to save the inventors from possible infringements on their rights. However, this does
not prevent these authors from possible future infringements on their inventions.

The unfair competition doctrine is treated as one of the best possible examples
for liability for quasi-delicts and in cases where the parties rights to rely on the due
performance of the contract, arising out of the pacta sunt servanda (lat.) principle, is
protected. A Swedish academic, Bernitz (1989, p.51, 53), provides that, for instance,
the prohibition of unfair competition may be applied in the case where person C gets
person A to terminate a contract with person B and concludes a similar agreement
with person C. As a result, person C may be held liable for the damages to person B,
caused by the loss of the fulfilment of the contract.

The French legal doctrine, also accepted by German law, defines unfair
competition as the ‘parasitic competition’ or concurence parasitaire (fr.), which
prohibits unauthorized use of reputation with certain commercial value of the other
person. (Davis J. (2010), “Why the United Kingdom should have a Law Against
Misapropriations”, Cambridge Law Journal 69(3), p.562). It is important to indicate
that this concept of prohibition of parasitic competition prevents the unauthorized use
of reputation or other things with a certain commercial value not only for competitors.
For instance, the merchant is not allowed to provide travel agency services, to use the
allegation, confusingly similar to those used by the tobacco merchant (Judgement in
the Case 19 IIC 695 (1988) Camel Cigarretes v. Camel Tours T v S). It is important
to note, that the concept of unfair competition goes far beyond the limits of this
concept within the Convention because Article 10 bis prohibits only certain acts of
the competitor. Such an understanding of unfair competition under French law is
broader then the understanding of this term within Latvian law. As already stated
above, sub-article 2 of Article 18 of the Latvian Competition Law requires the existing
or potential hindrance, restriction or distortion of competition for a certain act to be
deemed as unfair competition. Harm has to be done to the competitor, which means
that the possible injurer and the person suffering damages, from the certain activity,
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shall act in the same or at least substitutable markets and have to compete with each
other.

In the common law countries, there are remedies, mainly in the form of
compensation for damages, especially in cases where one merchant has been accused of
unauthorized use of the business value of another merchant. However, such damages
may be claimed only if the competitor is at fault, and in addition, the activities of
this competitor have to be proved to be unlawful. (e.g. Clerk & Lindsell, 2006, p.24)
The unlawfulness of the competitor is determined through the so-called three-step
test — the goodwill of the claimant, the respect of the retail goods and services under
question, misleading by the defendant, and the damages of claimant (Davis J. (2010),
“Why the United Kingdom should have a Law Against Misapropriations”, Cambridge
Law Journal 69(3), p.562).

Hence, all definitions and findings regarding the unfair competition may be
divided in two groups. One group limits unfair competition with the unfair usage of
things having a business value that belong to the other person. This applies only if an
unfair use of competition is undertaken between competitors and within the existing
competition. The other group prevents any person from unfair and unauthorized use
of things with a business value belonging to another person, irrespective of the fact
there is competition between the persons in question. The distinction between the
definitions of unfair competition is important not only in theory, but also in practice.
It determines who the damages may be claimed from in each specific case. Therefore,
if the law of unfair competition can be approximated within the EU, it shall be stated
from which understanding, of thosementioned above, shall be applied. However,
before coming to a conclusion of which understanding would be suitably applied to
Latvia, the general tendencies on the harmonisation of unfair competition regulation
have to be analyzed as well as the pros and cons of both understandings examined
further.

2. The current tendencies regarding harmonisation
of unfair competition regulations

A significant impact on the harmonization of laws between EU Member States
has been made through the regulation of cases, in many aspects similar to unfair
competition and unfair commercial practices. The adoption of Directive 2005/29/
EC by the European Parliament and Council on 11 May 2005, concerning unfair
business-to-consumer commercial practices in the internal market, and the amending
of the Council Directives 84/450/EEC, 97/7/EC, 98/27/EC and 2002/65/EC by
the European Parliament as well as the European Parliament’s Regulation (EC) No
2006/2004 entitled “Unfair Commercial Practices Directive” means several possible
actions, in the field of business with misleading effect, are now prohibited. However,
this directive has been criticized by legal scholars, for its provisions being too narrow
to regulation certain aspects of unfair commercial practices (e.g. Henning — Bodewig
Fr. 2006, p.58) More importantly, particularly within the scope of this paper — this
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directive refers to the regulation of the prohibition of unfair commercial practices,
which is similar, but not the same legal instrument as the prohibition of unfair
competition. Therefore, the question regarding the possible harmonization of laws
regulating the prohibition of the unfair competition still remains important.

It shall be taken into account that as the unfair competition may infringe upon
another person’s property rights, rights of expression, rights to receive information,
and other fundamental rights. Therefore, an important role in the harmonisation of
national laws on the prohibition of unfair competition is played by the European
Convention of Human Rights. Certain aspects of harmonisation are done through the
Treaty of the European Union and the Treaty Establishing the European Community
(hereinafter referred as the “Treaty”), especially Article 28 and the prohibition of
quantitative restrictions. However, as mentioned by the legal academic Mr. Frauke
Henning — Bodewig (2006, p.58), the harmonisation is undertaken in such a way -
that it could be called a negative manner. This means that the Treaty does not provide
a regulation on the restriction of unfair competition, but rather forbids the unjustified
restrictions which may be imposed to prevent the market participants from unfair
competition. The same kind of regulation is set out in Article 56 (ex Article 49)
of the Treaty, which provides for the freedom of provision of services. The case law
of the ECJ under Article 28 provides that a lot of national prohibitions have been
found unjustified. For instance, in the famous Cussis de Dijon judgment (1979, Sub-
paragraph 2, paragraph 8) the court held that:

“...obstacles to movement within the Community resulting from disparities between
the national laws relating the marketing of the product in question must be accepred
in so far as these provisions may be recognized as being necessary in order to satisfy
mandatory requirements relating in particular to the effectiveness of fiscal supervision, the
protection of public health, the fairness of commercial transactions orland the defence of
the consumer’.

In the judgment of the Dasonville case (1974, paragraph 6) the EC] held that,
“in the absence of a community system guaranteeing for consumers the authenticity of a
products designation of origin, if a member state takes measures to prevent unfair practices
in this connexion, it is however subject to the condition that these measures should be
reasonable and that the means of proof required should not act as a hindrance to trade
between member states and should, in consequence, be accessible to all community
nationals’.

The case law under Article 56 of the Treaty could be treated as the more liberal in
respect to the certain restriction imposed on merchants in order to prevent them from
misleading or otherwise unfair behaviour. For example, in the judgment of the case
Sektkellerei Kessler (1999) the EC] held that it is upon the national courts to judge
whether certain activities may be treated as misleading for the average consumer, of
the respective member state.

Certain aspects, which may cause misleading or provide incorrect information,
are regulated by the Directives and sometimes by the Regulations of the EU. As
the examples, in addition to the already mentioned directive 2005/29/EC of the
European Parliament and Council of 11 May 2005 concerning unfair business-



216 European Integration and Baltic Sea Region: Diversity and Perspectives

to-consumer commercial practices in the internal market and amending Council
Directive 84/450/EEC, Directives 97/7/EC, 98/27/EC and 2002/65/EC of the
European Parliament and of the Council and Regulation (EC) No 2006/2004 of the
European Parliament and of the Council (Unfair Commercial Practices Directive) the
Directive 2003/33/EC of the European Parliament and of the Council of 26 May
2003 on the approximation of the laws, regulations and administrative provisions of
the Member States relating to the advertising and sponsorship of tobacco products,
Directive 2000/31/EC of the European Parliament and of the Council of 8 June
2000 on certain legal aspects of information society services, in particular electronic
commerce, in the Internal Market (Directive on electronic commerce), as well as the
Regulation (EC) No 2006/2004 of the European Parliament and of the Council of
27 October 2004 on cooperation between national authorities responsible for the
enforcement of consumer protection laws (the Regulation on consumer protection
cooperation) could be mentioned as the examples. However, these directives and
regulations do not play an important role in the prevention of the unfair competition
because these directives and regulations regulates onlynarrow areas, for which they
have been criticized. (Henning — Bodewig Fr., 2006, p.273) Additionally, their main
target is to protect the consumer, not the competition or the competitors.

Certain aspects related to unfair competition have been analyzed within the laws
of specific Member States. From this analysis some important conclusions have been
made on the issue of the unfair competition regulation model. The model would
be better — one, which limits unfair competition with the unfair use of things with
business value belonging to the other person, if such unfair use is done between the
competitors and within the existing competition only, or another one, which prevents
any person from the unfair and unauthorized use of things with business value
belonging to any other person, irrespective to the fact of the competition between the
persons in question.

For instance, in the United Kingdom (UK), significant criticism has been
expressed on the issue that Article 10 bis of the Convention to the law of United
Kingdom is applied in a manner which may preclude the merchants, which might have
suffered damages because of someone’s activities, are prohibited by said directive and
prevents them from seeking civil remedies in court (Morcom Ch. (2007), “Gowers:
A glimmer of hope for UK compliance with Article 10 bis of the Convention”.
European Intellectual Property Review. Vol. 29, Issue 4., p.127).

Other legal scholars point out the significant differences between unfair
competition laws among member states. They point out that the so called classical
German model of unfair competition regulation, protects not so much the
competition in general, but the fair competitors not the rivals in a particular market,
meaning those who act as “honourable businessman” (Wadlow Ch. (2006), “Unfair
competition in Community law (part 2). Harmonisation becomes gridlocked”,
European Intellectual Property Review. Vol.28, Issue 9., p.470). This way of thinking
is not accepted among all member states and has been criticized for its idealistic and
realist approach (Wadlow Ch. (2006), “Unfair competition in Community law (part
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2). Harmonisation becomes gridlocked”, European Intellectual Property Review.
Vol.28, Issue 9., p.473).

Due to such differences, the harmonisation or at least the harmonisation of the
unfair competition law between EU Member States has yet to be achieved. However,
the benefits of harmonisation are the free movement of goods, services, capital, and
persons, which is important for the Latvian national unfair competition law. This
may help make the legal environment in Latvia safer, particularly for new inventors
and investers by providing fair and effective regulation, including compensation
for damages for people injured by the unfair competition. Therefore, the author
of the present paper will examine, in the following section, which possible model,
the protection of competition or the protection of the competitors acting as fair
merchants, could be treated as the most suited to Latvia’s needs.

3. The most appropriate unfair competition regulation

to be adopted by Latvia

Determining which of the previously stated models could be the most appropriate
for Latvia requires analysing various issues under each model and coming to a
conclusion of which one provides the best protection for competitors.

The unfair competition regulation model, specifically the protection of the
competition not the competitors, is presently stated in sub-article 2 of Article 18 of
the Latvian Competition Law. This Article states that unfair competition has to have
an existing or potential effect of “hindrance, restriction or distortion of competition”.
Within such regulation, the facts proving the existence of a negative effect on the
competition have to be proved. This means that a clear definition of what a relevant
market is needs to be made, especially where the competition has been or may be
hindered, restricted, or distorted. Article 13 of the Commission Notification on the
definition of relevant market for the purposes of Community competition law (97/C
372/03) provides that the market definition has to be made, taking into consideration
the demand substitutability, supply substitutability, and potential competition.
However, it shall be noted that the relevant market is not defined in every unfair
competition case under Latvian law (The decision of the Latvian Competition
Council from 28 February 2006 at the case No E02-64). Such a fact may raise doubt
about whether such a definition of a relevant market has any real practical value in
unfair competition cases.

If we follow the idea that the prohibition of unfair competition protects the
competitor, acting as a fair businessman prom the parasitic behaviour of any person,
the relevant market has not to be defined, because there are no reasons to make such
definition, as it does not change the application of law. In general, the examination of
the three main conditions for the compensation of damages — illegal action, existence
of damages and the causality between the relevant action and damages (Torgans K.,
2006., 195.1pp.) could be sufficient to provide the applicant with compensation for
damages. However, it shall be taken into consideration that it may be necessary to
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evaluate other reasons in order to achieve a fair resolution in the case. One of such
reason, may be the so called duty of care or “neighbour’s principle”. The essence of this
principle is expressed in the case Donoghue v. Stevenson presented to the English court
in 1932. It provides that anybody has to take due care in order to avoid actions and
omissions that may be reasonably foreseen and may cause damages to another person,
which is close to the first person that shall be taken into account in any planning of
the activities (Conaghan J, Mansell W., 1999, p.13). In a later case, Anns v. Merton
London Borough Council (1978), it provided that the neighbour’s principle had to be
applied in this case because the connection between the persons was obvious at the
first glance or prima facie.

The knowledge and intention of the possible person at fault may also be examined
(Clerk & Lindsell, 2006, p.1505), providing that the so called two-fold test found
the person liable (Clerk & Lindsell, 2006, p.1505). The action itself is not illegal,
to hold such action illegal, the person at fault, would have to recognize that there
existed the an infringement of rights and has to have the intention to make such an
infringement (Judgments in the cases Rookes v Thomas (1964), Credit Lyonnais Bank
Nederland N.V. v Export Credits Gauarantee Depr (1999)). The intention has to be
examined according to the facts (Clerk & Lindsell, 2006, p.1507), which prove the
recognition that the person at fault may cause harm to the other person or has the
negligent attitude, even without the direct desire to injure (Clerk & Lindsell, 2006,
p-1507). Also, passing — off has to be proven, particularly its three main elements —
the goodwill of the claimant in the distribution or at least in the development of the
goods or services under question, the defendant misleading the other person, and the
damages to the applicant (Davis J. (2010), “Why the United Kingdom should have a
Law Against Misapropriations”, Cambridge Law Journal 69(3), p.562).

These several circumstances may look difficult to prove. However, the author
of the present paper wish to emphasize, that these circumstances may be useful in
order to find out if a specific defender is liable for the damages of the claimant.
The matter of liability is the central issue in the compensation of damages, which,
according to Article 21 of the Latvian Competition Law, is the sole remedy for
unfair competition. The hindrance, restriction, or distortion of competition actually
cannot be treated in this aspect, because the person may be inflicted with damages in
cases where competition is not interfered with.

Due to such reasons, it may be concluded that the fair competitor have to
be protected from the parasitic behaviour of any person, irrespective of whether
the competition itself is hindranced, restricted, or distorted. Therefore, the author
proposes to delete the wording “...and which have created or could create a hindrance,
restriction or distortion of competition...”, from the sub-article 2 of Article 18 of
the Latvian Competition Law and express this sub-article be worded in following
manner: ‘actions, as the result of which regulatory enactments or fair commercial practices
are violated, shall be deemed to be unfair competition’”.
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4. Summary

As a result of the present paper, the author comes to the following conclusions:

. Article 10 bis of the Convention provides protection for competitors and their
inventions, as the minimum level of protection in the member states that are
party to said Convention.

. In addition to the minimum level of protection required by Article 10 bis of
the Convention, the sub-article 2 of Article 18 of the Latvian Competition
Law adds the existing or potential effect of hindrance, restriction, or distortion
of competition as a fact which has to be found out, in order to prove that a
specific activity is actually unfair competition. Due to such regulation, it may be
concluded that the unfair competition regulation under the Latvian Competition
Law protects mainly the competition, not the competitors.

. The present EU directives and regulations do not provide sufficient harmonization
of the unfair competition laws between EU Member States because these directives
and regulations only regulate narrow areas of unfair competition, The main goals
of these directives and regulations are different from those seeking the prohibition
of unfair competition.

. The matter of liability is a central issue in the compensation of damages, which,
according to Article 21 of the Latvian Competition Law, is the sole remedy for
unfair competition. The hindrance, restriction, or distortion of the competition,
actually cannot be treated in this aspect, because the person may suffer the
damages in cases where the competition is not interfered with.

. Due to the lack of reasonability in the provision of the remedies, in cases of unfair
competition, the author proposes deleting the wording “...and which have created
or could create a hindrance, restriction or distortion of competition...”, from sub-
article 2 of Article 18 of the Latvian Competition Law and express this sub-article
in the following wording: ‘actions, as the result of which regulatory enactments or
Jfair commercial practices are violated, shall be deemed to be unfair competition”.
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Daiga Rezevska'

LEGAL METHODS IN LATVIA’S LEGAL
ARRANGEMENT
AND EUROPEAN INTEGRATION

Abstract

Latvia’s legal arrangement has gone through a transition from the Soviet legal system
to a Western type democracy of continental European and Civil Law system. On
this way, changing post-Soviet legal thinking in order to integrate a European way
of legal thinking many new legal methods as interpretation, analogy, teleological
reduction, application of the law praeter legem, contra legem, which were not applied
by Soviet courts have become known and apparent and democratic reality. These
methods have pushed the courts and other appliers of the law to use them and to
deal with them. Simultaneously, the doctrine of sources of law has broaden from one
source of law — normative legal acts — to diversity of sources of law, among which
general principles of law and judge made law the most unanticipated. However, all
these legal methods and sources of law are devoted to finding the real meaning of the
legal norm applicable in a concrete case as the meaning of the legal norm itself has
gone through the major changes. The goal of the paper is to analyze the transition of
the motion of legal norm in connection with the methods applied in order to find
the real existing and applicable norm. Historical, systematical, comparative scientific
methods are used. In addition, judgments of the Supreme Court and Constitutional
Court will be analyzed.

Keywords: legal norm, general principles of law, judge made law, legal methods

1. Meaning of the legal norms in the legal system of
a democratic country where the Rule of Law prevails

Modern legal theory holds that there are two radically different and incompatible
ways of understanding legal norms — the hyletic understanding and the expressive
understanding of legal norms.” These, in turn, are based on the concept of natural
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law and the concept of positive law. The hyletic approach holds that legal norms
are conceptual units which exist irrespective of language, but can be expressed
linguistically. For example, through sentences which possess a prescriptive meaning.
The expressive understanding holds that legal norms are instructions, which is the
result of the prescriptive use of language.

This paper is based on the fundamental postulate that in a democratic country
where the Rule of Law prevails, a legal norm is no longer viewed exclusively in the
context of a normative legal act. Rather, it is seen as a prescription with respect to
which legal systems that are based on sovereign will regulate legal relationships on
the basis of general principles of law in a specific country, irrespective of whether the
legislature has managed to verbalize the norm to an adequate degree. A legal norm
is more than just the text, and in terms of its scope it can coincide with the written
text or not coincide with it. This is clearly seen in the general understanding and
application of general principles of law in democratic countries in where the Rule of
Law prevails.?

2. General principles of law

General principles of law are ones that derived from natural law, are functional
in a legal arrangement based on the Rule of Law, and are universally accepted in a
specific legal sector, legal system or legal arrangements.

A legal arrangement covers a wide range of issues which have to do with justice
in the relevant country — all of the legal phenomena in the relevant society, including
aspects of the law (and the legal system), as well as institutional issues:

1) All sources of the law, including legal acts that have been approved or have
otherwise become obligatory in the relevant country;

2) All institutions which have anything to do with the creation and the
application of the law (legislative, judicial and administrative institutions);

3) The entire set of legal relationships which exist in this system.

A legal system is just one part of the legal arrangement. It covers both written
and unwritten legal norms. The legal system is objectively complete. It contains all of
the necessary prescriptions for regulating existing legal relationships within the legal
arrangement.

In this paper, we shall review the concept of a legal system mostly in a deductive
way, looking at what kind of system it should be on the basis of an understanding of
natural law doctrine and the principle of the Rule of Law. Only a deductively derived
system can be complete.” In other words, a system that is derived from something that

> For more on this, see D. Iljanova: Visparéjo tiesibu principu nozime un piemérosana (Meaning

and application of the general principles of law). Riga: Ratio iuris, 2005.

4 N. Vinzarijs: Jédzienu jurisprudence (Jurisprudence of Concepts), Tieslietu Ministrijas Véstnesis,

No. 1, 1937.
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is of a general nature, e.g., from general principles of law, is complete. An inductively
derived system — one that derives from something individual, e.g., the totality of
normative acts — is a system which contains incompleteness.

Now, how can we be sure that a legal system is objectively complete® in terms
of its including all of the written and unwritten prescriptions that are necessary to
handle disputes that arise in the relevant country’s legal arrangement? We can refer
to a general principle - such as a ban on any legal obstruction by institutions and
courts. This meaning that those who apply the norms of law cannot refuse to hear a
case if there is no written norm in place which actually gives the legal basis for judge
made law. This principle is enshrined in Section 15 of Latvia’s Law on Administrative
Procedure,® Section 4 of the Civil Law,” and Section 1 of the Law on Civil Procedure.®
All of these guarantee an individual’s right to the protection of the courts.

A law, by contrast, is objectively incomplete. In accordance with sovereign
procedure, a legislature must define those norms of law which exist in the relevant
legal system and use these to regulate things that can happen in the legal arrangement.
These norms must be written down so that the sovereign that has authorized the
legislature to do this work might find it easier to organize its operations and the
relationships which exist amongst its individuals.

When an understanding of natural law differentiates between the concepts of
“the law” and “justice”, this suggests that in addition to written norms there are also
others — unwritten norms as part of natural law norms from which general principles
of law are derived. These prevail over written norms and have much to do with their
content.

The next question to consider in understanding the concept of legal norms in a
democratic country where the Rule of Law prevails is the true source of all norms,
including general principles of law. Is the source legislature or it is a matter of the
people’s sovereign will?

In “Pure Theory of Law: Introduction to the Problems of Legal Theory”, Hans
Kelsen argues that all norms gain their legal force from a basic norm, or Grundnorm
in German.’ This is an unwritten norm from which even a formal constitution draws
its power. The basic norm, as Kelsen understands it, is a hypothetical assumption
of the regulations which define the procedure for approving the initial constitution

E. Kalnins: Tiesibu talakveidosana” (Further Creation of Law). In: Juridiskas metodes pamati:
11 soli tiesibu normu pieméro$ana (Fundamentals of Legal Method: 11 Steps in Applying Legal
Norms). Riga: Ratio iuris, 2003, pp. 126-205.

¢ See Latvijas Véstnesis, No. 164, 2001.
7 See Civillikums: LR likums (Civil Law: Law of the Republic of Latvia). Riga: Arods,1993, p. 11.
8 See Latvijas Véstnesis, No. 326/330, 1998.

H. Kelsen: Introduction to the Problems of Legal Theory. A Translation of the First Edition of
the Reine Rechstlehre or Pure Theory of Law. Oxford: Clarendon Press, 2002, pp. 58-59.
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or a new constitution is there has been a revolutionary breakdown in the system of
10
state.

Kelsen regards the basic norm as not “positive” one (which means for Kelsen
that it is not a norm of positive law, i.e. created by a real act of will of a legal organ,
but is presupposed in juristic thinking). Hence, he argues, it is “meta-legal.” And,
since it enables anyone to interpret a command, permission or authorization as an
objectively valid legal norm, its legal functions are not in doubt. It is purely formal, is
a juristic value judgment, and has a hypothetical character; yet it forms the keystone
of the whole legal arch — it is “at the top of the pyramid of norms of each legal order”.
Kelsen believes that every jurist assumes this to be the basis of the legal order; and
that it merely means that the legal order is as a whole effective (i.e. that people do in
fact behave according to the norms of this order), and that it may be stated in the
form that men ought to behave in conformity with the legal order only if it is as a
whole effective. This seems to invoke either a totally unnecessary fictitious hypothesis,
on the one hand, or on the other, a statement of fact, dressed up in the shape of a
general norm. Moreover, the basic norm is propounded as the means of giving unity
to the legal system, and enabling the legal scientist to interpret all valid legal norms as
a non-contradictory field of meaning."

Similarly to Kelzen’s theory of the basic norm, Hart believes that the restrictions
on legislative power are “parts of the rule conferring authority to legislate and they
vitally concern the courts, since they use such a rule as a criterion of the validity
of purported legislative enactments coming before them. Legislation, in these terms,
which infringes such limitations is void.” This leads us to consider the rule of
recognition. The rule provides authoritative criteria for identifying valid law within
a particular legal system. How then is the rule of recognition to be ascertained? Hart
points out that such a rule is often not expressly stated, but can be shown by the
way in which particular rules (“primary” rules) are identified by courts and other
legal officials. It is a form of social practice. Harris is led to the conclusion that the
rule of recognition must be “an abstraction, a pure norm, arrived at inductively from
observations of what lawyers do, but not itself witnessable.”'* Whatever its juridical
status, Hart tells us that the rule of recognition is ultimate and as an ultimate rule
it can “neither be valid nor invalid.” For Hart, the only point is weather the rule of
recognition is accepted as such by those who operate the system.

Following above mentioned theories and developing the idea of a basic norm (or
rule of recognition) further, it leads to the conclusion that both phenomena Kelzen

For more on this see J. Pleps: Normativo tiesibu aktu hierarhija: profesors Hanss Kelsens un
misdienas (I) (The Hierarchy of Acts of Legal Norms: Professor Hans Kelsen and the Present
Day), Likums un Tiesibas, Vol. 8, No. 2(78), 2007, p. 49. See also . Morton: An Institutional
Theory of Law: Keeping Law in Its Place. Oxford: Clarendon Press, 1998, p. 7.
""" M.D.A. Freeman: Introduction to Jurisprudence, Sweet & Maxwell ltd., London 1994,

pp- 282-289
12 Ibid., pp. 350-354; H.L.A. Hart: The Concept of Law, Clarendon Press, Oxford 1993,
pp. 97-107.
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and Hart is speaking about is what in contemporary legal theory could be described
as general principles of law.

The source of a basic norm is sovereign, and its content represents sovereign
will."® Sovereign will, in other words, defines the content of the basic norm; it speaks
to the type of country in which the sovereign wishes to live. The basic norm for
Latvia’s legal arrangement was formulated in the declaration of independence which
was prepared by the Latvian People’s Council and approved on November 18, 1918.
Because the People’s Council was not an institution legitimated by a democratic
process, the Latvian Constitutional Convention reaffirmed the basic norm on
May 27, 1920, in its “Declaration on the Latvian State”.'* When sovereign will is
formulated in a basic norm, the legal arrangement in the relevant country is governed
by principles which emanate from that norm. In the case of a democratic country
which observes the Rule of Law, these become general principles of law. In deciding
to create a democratic system of the Rule of Law in the country, the sovereign cannot
affect the existence and content of some of these general principles. If the basic norm
specifies a different structure of state or political regime, then other principles will
apply to the content and structure of that country’s legal arrangement. For instance,
the so-called “leader principle” is unacceptable in a democratic country, but it is an
applied principle in the legal arrangement of the authoritarian country."

These principles, then, define the content and structural elements of the relevant
country — the norms which must exist in the legal arrangement so as to settle all
disputes that may emerge. These principles offer instructions in a sense, and they can
be divided into three groups in terms of what they address:

1) Those which identify the highest values of a system of justice, a component
therein, or an institution, i.e., which reflect a certain way of life. Here we
find human rights norms, for instance — those which present the individual
as being of the highest value in a democratic country where the Rule of Law
prevails;

2) Those which define the systematisation of the legal arrangement or a
segment therein. These are general principles which define the structure
of the legal arrangement and the legal system — sources of law, norms of
justice, the hierarchy of generally binding norms, as well as the way in which
power is distributed among the legislative, executive and judicial branch of
government, which is the principle of the separation of power.

13 “The nation stands above everything and is the foundation of everything. Its will is always

lawful, it is the law itself [..] It would be foolish to claim that the nation itself is somehow linked
to formalities or to the constitution to which its authorised representatives are subject.” See
E.Z. Sijess: Sto takoje tretje soslovie. V kn.: M.B. Pevzner (sost.): Abat Sijess. Ot Burbonov k
Bonapartu. Sankt-Peterburg: Aleteija, 2003, s. 196-197.
" See J. Pleps: ap. cit., pp. 90-91.
5 Jbid., p. 90. See also E. Kalnins: Tiesibu normas spéka iesamiba un intertemporala
piemérojamiba (The Validity and Intertemporal Application of a Norm of Law), Likums un
Tiesibas, Vol. 7, No. 2(11), 2000, p. 216.
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3) And finally those which are defined by those institutions, which apply
the legal norms in terms of how, the norm is to be identified, tested,
and or interpreted. Here we find the general principles which speak to
the application of the legal norms in the democratic country — the legal
methods, prerequisites for their application, and their content in terms
of interpretation methods, norms on settling conflicts, and methods of
argumentation.'®

3. Legal methods

The meaning of the general principles of law in the process of application of legal
norm can be observed in two cases: 1) in the absence of written law, which solves
the case and 2) when the general principle of law accompanies all the application of
norm process, even if the written provision exists as all legal methods to be applied
in application process (the methods of interpretation, the further creation of norm,
methods of reasoning, methods of conflict resolution rules, etc.) in order to achieve a
fair result are the general principles of law.

If the written rules do not provide an answer to the matter, because no provisions
could be applied directly to the relevant facts, the logical and objective answer to
the legal system to ensure consistency, coherence, order and security in society, have
another look at the legislative level, namely, in the level of general legal principles.
Written law should be regarded as an expression of legal principle. The judge himself
does not need to try to figure out these principles. This is not a judge’s task. The
judge is obliged to hear the case, using all the sources that are necessary to a reasoned
and reasonable judgment.'”

All the legal methods used in case adjudication in order to reach the just decision
in every case are divided in legal methods:

1) intra legem (secundum legem) — which is interpretation of the written text
of the legal norm;

2) praeter legem — the method to fill with the content open legal concepts such
as general principles of law;

3) extra legem — which includes analogy and teleological reduction and which
stay in the limits set out by the plan of the law; and

4) contra legem — which means “contrary to the law”, “against the law”, - further

creation of the law which is based on the criteria outside the law — in the
general principles of law; though Contra legem but intra ius — which means
that the true legal norm found by the court in the given legal arrangement
is contrary to the wording of the positive law but corresponds to the whole

¢ D. Iljanova: Vispargjo tiesibu principu nozime un piemérosana. Riga: Ratio iuris, 2005,
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legal arrangement and stays within the ratio iuris of the legal arrangement
and according to the basic norm proclaimed by the sovereign.

Alongside with the general principles of law which are derived from the basic
norm of the country accepted and proclaimed by the sovereign, and which give legal
basis for the application of all legal methods in order to find the just solution for each
and every case, the judgment of the Constitutional Court of the Republic of Latvia of
January 4, 2005, case no. 2004-16-01'® could be regarded as a general authorization
for the courts of the general jurisdiction to apply legal methods. It says: “17. [..]
Application of legal norms, which comply with the Satversme, includes finding the
right legal norm and adequately interpreting it; assessment of inter-temporal and
hierarchic applicability, use of appropriate judicature as well as further advancement
of the law.” By this statement the Constitutional Court once more announced the
permission to the courts of general jurisdiction that in the democratic Rule of Law
based legal arrangement they are free to apply all legal methods to reach fair decision.
In fact only application of contra legem stays still as a prerogative of the Constitutional
Court which the only one can announce the illegitimate written legal norm invalid.

One of the general principles of law which ensures the application of the legal
methods in the norm application process is the principle of prohibition of legal
obstruction. Prohibition of legal obstruction is one of the general principles of law
of a democratic Rule of Law based state that provides the control and interaction of
the various branches of state power, establishing that the principle of the separation
of powers is not absolute.

The principle of the prohibition of legal obstruction has to be seen in conjunction
with the meaning of the legal norm in a modern legal theory. As it is written above
in a contemporary democratic Rule of Law state, the legal norm is no longer viewed
only in relation with the written normative act, but as an legal prescription, which
according to the general principles of law determined by the will of a sovereign of the
legal arrangement regulate legal relations in that country, regardless of whether the
legislature has failed to properly verbalize written provision or not.

A legal system consists of rules - both written and unwritten rules. Legal system
itself is an objective complete. It contains all the necessary prescriptions necessary
to adjust the existing relationships within the legal framework. A legal system is
complete, because it is deductively derived system." Thus, a system derived from
something as general as, for example, the general principles of law derived system and
not inductively - from something individual, for example, of the written legal norms;
only an open legal system, can be total.

By contrast, any written law is objectively deficient - the legislature in accordance
with the sovereign’s mandate has to find a true legal norm that exists in the legal system
and legal arrangement governing the ongoing actual cases, and record the provision,

18

Judgment of the Constitutional Court of the Republic of Latvia of January 4, 2005, case
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so for the sovereign, which authorized the legislature to fulfill this function, would be
easier to organize its life and relations between the sovereign’s members.

The legislator’s role is to write down the rules which are determined by the
standards deriving from general principles of law and that there is a legal system
to resolve any possible conflicts that may arise between the sovereign’s members.
However, such a task for a legislature is objectively impossible.

First, because the legislature is a group of people, and people are characterized by
mistakes. Even more, the written law consists of the text, which consists of words. Each
word has several meanings, for example, the word may be in its original (historical
origin) meaning or transferred or acquired different meaning over time, or word could
be in a broad or narrow sense, or the word may be conversational and legal meaning.
Different thoughts can be expressed by so many words and connections.

Second, the relationship between sovereign members are so numerous and
dynamic, that constantly brings new relations, which the legislature has not yet had
time to regulate by the positive law, but general principles of law arising from the
basic norm provides that the court may not refuse to give a ruling, if the written
norm does not exist. Therefore, there is a judicial power, with responsibilities under
the sovereign’s authority, using the legal methods, which are also the general legal
principles of a democratic Rule of Law state, to correct the legislature’s mistakes and
find legal norms of existing legal system and to settle the case without waiting for
the legislature to adopt written rules during the long legislative process. In the case
of a legislature’s error, taking into account the principle of separation of powers and
checks and balances, the obligation of the judge is to correct the written provision
using the legal methods (for example, using the analogy, the teleological reduction)
expanding or narrowing down the wording of the written provision according to the
legislature’s will and the razio legis of the legal norm.*

Separation of power in its modern development does not mean that the branches
are completely separated, but that mutual controlling and limiting should exist
between them.?' In western democracies, the separation of powers is not implemented
strictly following its ideal model. Generally only a judge’s independence from the
executive interference is strictly protected. Furthermore, judiciary by interpreting and

2 For example, the sovereign was clearly intended to require the legislature determines that, if the
person donates blood in Blood center, and it is found that the donor’s blood contains a deadly
virus, then the Blood Center communicates this information to the donor, as determined by
such general principles of law as the right to health and the right to life. However, the legislature
did not write down such a provision in any written legislative act, therefore the court had to
find that provision in another unwritten normative level (see: LETA, October 12, 2004.). Or
another example: the sovereign was clearly intended that the legislature provides for the possibility
of child who has child-birth at a home to be registered by state institutions in order legally get
name, surname, identification code, social benefits etc. But the legislature again failed to regulate
such case, and the court had to find an unwritten rule which states that every child has the right
to a name, ID number, benefits, etc. as it is clear from the general principle of law of the child

protection.

2 H.J. Vildbergs, G. Feldhiine: Atsauces Satversmei: macibu lidzeklis (References to the Satversme:

Teaching Aid). Riga: Latvijas Universitate, 2003, 4. lpp.
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filling gaps of the written legal norms taking the part in correcting and completing
the meaning of the law. Thus, the judiciary is also inevitably participating in the

g ) y y p pating
legislation.?

Senate’s Administrative Department in the judgment of the January 14 2008, no.
SKA-5/2008, in the case of Riga City Registry Office’s refusal to make changes
to personal records of birth, sex change, and the obligation for the Riga City
Registry Office to amend the birth register, and compensation for the personal
and moral damage, the Court was faced with a regulatory vacuum, and applied the
prohibition of the legal obstruction principle. The Court concluded: “[..] It can be
concluded from the Latvian law that the state allows for the possibility to change
the gender and to supplement the birth registry records [..] At the same time there
is the lack of legal provisions which establish the criteria for deciding whether sex
change has occurred. [..] in such cases the state as much as possible respectfully for
the person determines whether and when to have an objective basis for the birth
registry entry completed. In addition, the administrative processes, fact-finding
and decision-making on the birth register of the addition, must comply with the
twelfth part of the Article 15 of the Administrative Procedure Act, which provides
for the prohibition of the legal obstruction, namely, the institution and the court
may not refuse to decide the case on the ground that this matter is not regulated
by the written law. [..] As there is no specific legislation, the court, has to fill term
“sex change” with content as much as possible respecting human rights (Article
96 of the Latvian Constitution and Article 8 of the European Human Rights
Convention - right to privacy) [..]”.

Interpretation of written legal norms must be distinguished from the further
creation of legal norms* which goes beyond the widest and narrowest meanings of
the text.

Why is further creation necessary? Based on the natural law doctrine of knowledge,
any law is objectively deficient, but any legal system is objectively complete — this
includes solutions for all disputes that may arise in the system. For example, this is
evidenced by the general principle of law — the prohibition of legal obstruction.

Since the object of interpretation is the wording of the written provision -
interpretation is a textual science, and the border of the interpretation drawn is the
verbal sense of legal norm’s wording - the possible narrowest and widest sense, then
interpretation takes place only within the text - nothing can be added to the text or

22 J. Neimanis: Tiesibu talakveidosana (Further Creation of Law). Riga: Latvijas Véstnesis, 20006,

74. Ipp.; R. Cipeliuss: Visparéja maciba par valsti (General Theory on State). Riga: AGB, 1998,
224. lpp.; on the separation of the law and justice and the courts role in finding just and reasoned
decision see also: BVerfGE 34, 269/286 fI.; H.]J. Vildbergs, K. MesserSmits, L. Niedre: Pilsonis
tiesiska valsti. Vacu konstitucionalo un administrativo tiesibu pamati (Citizen in a Rule of Law
State. The basics of German Constitutional and Administrative Law). Riga: EuroFaculty, 2004,
80.-81. Ipp.

Plasak par talakveido$anu skat.: J. Neimanis: Tiesibu talakveido$ana. Riga: Latvijas Vestnesis,
2006, 183 lpp.; E. Kalnins: Tiesibu talakveido$ana (Further Creation of Law). Gram.: Juridiskas

metodes pamati. 11 soli tiesibu normu piemérosana (Fundamentals of Legal Method: 11 Steps in
Applying Legal Norms). Melkisis E. (Zin. red.) Riga: Latvijas Universitate, 2003, 126.-205. lpp.
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taken away from the text. If in the result of interpretation the law applier considers
that the written norm does not correspond nor the legislature’s objective, and the
objective of the legal arrangement, in order to solve the case the next legal method
should be used - the further creation of legal norm. Wherever the widest possible
interpretation ends, the method of further creation - an analogy begins, but where the
possible narrowest interpretation ends - the further creation method - a teleological
reduction begins.

A prerequisite for application of the additional creation of law is the existence of
the gap of the law. A lacuna in the law is the opposite gap to the plan of the law (what
the legislature wanted) or to 7atio legis of the law (ie, what by law would have had to
be). As well as the preconditions for further creation of norm have to be mentioned
reasonably persuasive legal arguments in support of the result and the creation of
general legal norm, which would be applicable to other similar occasions.

The analogy is a legal method to fill an open gap in the law (the legal framework
for verbal meaning of the written norm is too narrow - a positive legal regulation
is not included, but should have been). The analogy is the transfer of the legal
consequences of the similar legal norm to the situation unregulated by law, but like
the regulated one. Similarity between the regulated and unregulated cases must be
substantial. Substantial similarity is determined by evaluative subsumption comparing
and evaluating the crucial features of the legal content of the norm - those that are
directly related to the legal consequences. An assessment consists of the assessment of
interests contained in the law — the ratio of the law and assessment of the interests of
actual case.”*

The analogy is inductive deductive conclusion - the conclusion of the individual
(individual) through the general to the individual: from the one or more provisions
the general rule inductively is derived, the incomplete case is subject to it deductively
and the “new” rule is found.

The analogy is allowed both in the private and public law (improving the subject’s
position). However, modern legal theory allows the application of the analogy in
public law even making the persons situation worst if the morality and fairness
requirements ask for that.”

Counter-argument to analogy -argumentum a contrario - exclude the possibility
of analogy - the legal consequences of S are provided only for the legal content of
T, so they are not applicable to the actual case E The application of argumentum a
contrario is shown by the word “only” included in the legal content of the norm or it
could be find in the legislature’s intention or the 7atio legis of the written regulation.

The argument emphasizing the use of the analogy — argumentum a fortiori
provides:

24 See N. Vinzardjs N. Jédzienu jurisprudence. Tieslietu Ministrijas Véstnesis, 1938, nr. 1

25 Peczenik A. On Law and Reason. Dordrecht, Boston, London: Kluwer Academic Publishers, 1989,
p. 400
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1) if the law sets out the legal consequences for the less significant case, then
the consequences for the more significant case also should be applied even
more (a fortiori) or when the law prohibits something less important, it is
even more prohibiting something more important - conclusion from smaller
to larger;

2) if the law does not set out the legal consequences for more significant case,
even more they are not applicable to the less significant case or where the
law allows for something more significant, then a fortiori it should also allow
for something less important - conclusion from larger to smaller.

Teleological reduction®® is applied to the closed gap of law (the gap of law
when the provision of a written norm contrary to its meaning, but according to the
plan of the law or ratio legis of the law should be limited). Teleological reduction is
imposition of the restriction on the too broadly worded provision, resulting in the
exception clause.

Conclusions

1. Modern legal theory holds that there are two radically different and incompatible
ways of understanding legal norms — the hyletic understanding and the expressive
understanding of legal norms.

2. 'The legal norm is seen as a prescription with respect to which legal systems that
are based on sovereign will regulate legal relationships on the basis of general
principles of law in a specific country, irrespective of whether the legislature has
managed to verbalize the norm to an adequate degree or not.

3. The general principles of law which are derived from the basic norm of the country,
accepted and proclaimed by the sovereign, give legal basis for the application of
all legal methods in order to find the just solution for each and every case.

4. 'The courts of general jurisdiction in the democratic Rule of Law based legal
arrangement are free to apply all legal methods to reach fair decision. Only
application of contra legem stays as a prerogative of the Constitutional Court
which the only one can announce the illegitimate written legal norm invalid.
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